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AGENDA

PART I

It is expected that the matters included in this part of the agenda
will be dealt with in public.

1. MEMBERSHIP AND TERMS OF REFERENCE

The committee are asked to note the following membership and terms of
reference for the Tynedale Local Area Council which were agreed by

Council on 4 May 2022.

The membership is made up of the county councillors who represent the 13
electoral divisions in the Tynedale area:

Chair: T Cessford
Vice-Chair: D Kennedy

Vice-Chair (Planning): A Scott

Quorum -4
_ Independent | Liberal Green | Ind Non-
Group Democrat | Party Grouped
T Cessford A Scott | D Kennedy SH N HR
Fairless- | Morphet | Waddell
Aitken
CwW A Dale A Sharp
Horncastle
| Hutchinson
N Oliver
JR Riddle
G Stewart

Terms of reference

(1) To enhance good governance in the area and ensure that the Council’s
policies take account of the needs and aspirations of local communities

and do not discriminate unfairly between the different Areas.
To advise the Cabinet on budget priorities and expenditure within the

(2)
3)

Area.

To consider, develop and influence policy and strategy development of

the Council, its arms-length organisations, and other relevant bodies,
to ensure that they meet local requirements and facilitate efficient and
transparent decision making.

(4)

To receive information, consider and comment on matters associated

with service delivery including those undertaken in partnership
agencies, affecting the local area to ensure that they meet local
requirements, including matters relating to community safety, anti-
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social behaviour and environmental crime.

(5) To consider and refer to Cabinet any issues from a local community
perspective with emerging Neighbourhood Plans within their area, and
consider local planning applications as per the planning delegation
scheme

(6) To consider and recommend adjustments to budget priorities in relation
to Local Transport Plan issues within their area, and to make decisions
in relation to devolved capital highway maintenance allocations.

(7) To engage, through the appropriate networks, with all key stakeholders
from the public, private, voluntary and community sectors to facilitate
the delivery of area priorities. This will include undertaking regular
liaison with parish and town councils.

(8) To inform, consult and engage local communities in accordance with
Council policy and guidance, through the appropriate networks.

(9) To, as appropriate, respond or refer with recommendations to local
petitions and councillor calls for action.

(10) To make certain appointments to outside bodies as agreed by Council.

(11) To determine applications for grant aid from the Community Chest,
either through Panels for individual Local Area Councils, or through the
Panel of Local Area Council Chairs for countywide applications.

(12) To refer and receive appropriate issues for consideration to or from
other Council Committees, and as appropriate invite Portfolio Holders
to attend a meeting if an item in their area of responsibility is to be
discussed.

(13) To exercise the following functions within their area:-

(a) the Council’s functions in relation to the survey, definition,

maintenance, diversion, stopping up and creation of public rights of
way.

(b) the Council’s functions as the Commons Registration Authority for
common land and town/village greens in Northumberland.

(c) the Council’s functions in relation to the preparation and
maintenance of the Rights of Way Improvement Plan.

(d) the Council’s functions in relation to the Northumberland National
Park and County Joint Local Access Forum (Local Access Forums
(England) Regulations 2007.

(e) the Council’s role in encouraging wider access for all to the
County’s network of public rights of way and other recreational

routes.
2. APOLOGIES FOR ABSENCE
3. MINUTES (Pages 1

- 18)
Minutes of the meeting of the Tynedale Local Area Council, held on 10
May 2022, as circulated, to be confirmed as a true record, and signed by
the Chair.

4. DISCLOSURE OF MEMBERS' INTERESTS
Unless already entered in the Council’s Register of Members’ interests,

members are required where a matter arises at a meeting;
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a. Whichdirectly relates to Disclosable Pecuniary Interest (‘DPI’) as set
out in Appendix B, Table 1 of the Code of Conduct, to disclose the
interest, not participate in any discussion or vote and not to remain in
room. Where members have a DPI or if the matter concerns an
executive function and is being considered by a Cabinet Member with
a DPI they must notify the Monitoring Officer and arrange for
somebody else to deal with the matter.

b.  Which directly relates to the financial interest or well being of a Other
Registrable Interest as set out in Appendix B, Table 2 of the Code of
Conduct to disclose the interest and only speak on the matter if
members of the public are also allowed to speak at the meeting but
otherwise must not take part in any discussion or vote on the matter
and must not remain the room.

c. Whichdirectly relates to their financial interest or well-being (and is
not DPI) or the financial well being of a relative or close associate, to
declare the interest and members may only speak on the matter if
members of the public are also allowed to speak. Otherwise, the
member must not take part in discussion or vote on the matter and
must leave the room.

d. Which affects the financial well-being of the member, a relative or
close associate or a body included under the Other Registrable
Interests column in Table 2, to disclose the interest and apply the test
set out at paragraph 9 of Appendix B before deciding whether they
may remain in the meeting.

e. Where Members have or a Cabinet Member has an Other
Registerable Interest or Non Registerable Interest in a matter being
considered in exercise of their executive function, they must notify the
Monitoring Officer and arrange for somebody else to deal with it.

NB Any member needing clarification must contact
monitoringofficer@northumberland.gov.uk. Members are referred to the
Code of Conduct which contains the matters above in full. Please refer to
the guidance on disclosures at the rear of this agenda letter.

RIGHTS OF WAY

5. REVIEW OF THE DEFINITIVE MAP AND STATEMENT OF PUBLIC (Pages
RIGHTS OF WAY, ALLEGED RESTRICTED BYWAY NO. 62, PARISH 19 - 86)
OF BARDON MILL

The Local Area Council is asked to give consideration to all the relevant
evidence gathered in support and rebuttal of the existence of restricted
byway rights over a route (the majority of which is identified as the U7044
road on the Council’s List of Streets) from the B6318 road, south-west of
Housesteads, in a general northerly then north-easterly direction to a point
south-east of East Hotbank.
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6. REVIEW OF THE DEFINITIVE MAP AND STATEMENT OF PUBLIC (Pages
RIGHTS OF WAY, ALLEGED RESTRICTED BYWAY NO. 26, PARISH 87 - 156)
OF WEST ALLEN

The Local Area Council is asked to give consideration to all the relevant
evidence gathered in support and rebuttal of the existence of restricted
byway rights over the route of existing Public Footpath No. 26, from the
Cumbria County boundary at Blacklaw Cross, in a general northerly
direction, to existing Byway Open to All Traffic No. 37, at Keirsleywell
Bank.

7. DATE OF NEXT MEETING
The next meeting will be held on Tuesday, 12 July 2022.

8. URGENT BUSINESS

To consider such other business as, in the opinion of the Chair, should, by
reason of special circumstances, be considered as a matter of urgency.
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IF YOU HAVE AN INTEREST AT THIS MEETING, PLEASE:

e Declare it and give details of its nature before the matter is discussed or as soon as it
becomes apparent to you.
e Complete this sheet and pass it to the Democratic Services Officer.

Name: Date of meeting:

Meeting:

Item to which your interest relates:

Nature of Interest i.e. either disclosable pecuniary interest (as defined by Table 1 of Appendix B to
the Code of Conduct, Other Registerable Interest or Non-Registerable Interest (as defined by
Appendix B to Code of Conduct) (please give details):

Are you intending to withdraw from the meeting?
Yes - L] No - L]
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Registering Interests

Within 28 days of becoming a member or your re-election or re-appointment to office you must register
with the Monitoring Officer the interests which fall within the categories set out in Table 1 (Disclosable
Pecuniary Interests) which are as described in “The Relevant Authorities (Disclosable Pecuniary
Interests) Regulations 2012”. You should also register details of your other personal interests which fall
within the categories set out in Table 2 (Other Registerable Interests).

“Disclosable Pecuniary Interest” means an interest of yourself, or of your partner if you are aware of
your partner's interest, within the descriptions set out in Table 1 below.

"Partner" means a spouse or civil partner, or a person with whom you are living as husband or wife, or
a person with whom you are living as if you are civil partners.

1. You must ensure that your register of interests is kept up-to-date and within 28 days of becoming
aware of any new interest, or of any change to a registered interest, notify the Monitoring Officer.

2. A ‘sensitive interest’ is as an interest which, if disclosed, could lead to the councillor, or a person
connected with the councillor, being subject to violence or intimidation.

3. Where you have a ‘sensitive interest’ you must notify the Monitoring Officer with the reasons why
you believe it is a sensitive interest. If the Monitoring Officer agrees they will withhold the interest
from the public register.

Non participation in case of disclosable pecuniary interest

4. Where a matter arises at a meeting which directly relates to one of your Disclosable Pecuniary
Interests as set out in Table 1, you must disclose the interest, not participate in any discussion or
vote on the matter and must not remain in the room unless you have been granted a dispensation. If
it is a ‘sensitive interest’, you do not have to disclose the nature of the interest, just that you have an
interest.

Dispensation may be granted in limited circumstances, to enable you to participate and vote on a
matter in which you have a disclosable pecuniary interest.

5. Where you have a disclosable pecuniary interest on a matter to be considered or is being
considered by you as a Cabinet member in exercise of your executive function, you must notify the
Monitoring Officer of the interest and must not take any steps or further steps in the matter apart
from arranging for someone else to deal with it.

Disclosure of Other Registerable Interests

6. Where a matter arises at a meeting which directly relates to the financial interest or wellbeing of
one of your Other Registerable Interests (as set out in Table 2), you must disclose the interest. You
may speak on the matter only if members of the public are also allowed to speak at the meeting but
otherwise must not take part in any discussion or vote on the matter and must not remain in the
room unless you have been granted a dispensation. If it is a ‘sensitive interest’, you do not have to
disclose the nature of the interest.

Disclosure of Non-Registerable Interests
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7. Where a matter arises at a meeting which directly relates to your financial interest or well-being
(and is not a Disclosable Pecuniary Interest set out in Table 1) or a financial interest or well-being of
a relative or close associate, you must disclose the interest. You may speak on the matter only if
members of the public are also allowed to speak at the meeting. Otherwise you must not take part in
any discussion or vote on the matter and must not remain in the room unless you have been granted
a dispensation. If it is a ‘sensitive interest’, you do not have to disclose the nature of the interest.

8. Where a matter arises at a meeting which affects —

your own financial interest or well-being;
a financial interest or well-being of a relative or close associate; or

a financial interest or wellbeing of a body included under Other Registrable Interests as set
out in Table 2 you must disclose the interest. In order to determine whether you can remain
in the meeting after disclosing your interest the following test should be applied

9. Where a matter (referred to in paragraph 8 above) affects the financial interest or well- being:

a.

to a greater extent than it affects the financial interests of the majority of inhabitants of the
ward affected by the decision and,;

a reasonable member of the public knowing all the facts would believe that it would affect
your view of the wider public interest

You may speak on the matter only if members of the public are also allowed to speak at the
meeting. Otherwise, you must not take part in any discussion or vote on the matter and
must not remain in the room unless you have been granted a dispensation.

If it is a ‘sensitive interest’, you do not have to disclose the nature of the interest.

10. Where you have an Other Registerable Interest or Non-Registerable Interest on a matter to be
considered or is being considered by you as a Cabinet member in exercise of your executive function,
you must notify the Monitoring Officer of the interest and must not take any steps or further steps in the
matter apart from arranging for someone else to deal with it.
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Table 1: Disclosable Pecuniary Interests

This table sets out the explanation of Disclosable Pecuniary Interests as set out in the Relevant
Authorities (Disclosable Pecuniary Interests) Regulations 2012.

Subject Description
Employment, office, trade, profession or Any employment, office, trade, profession or
vocation vocation carried on for profit or gain.
[Any unpaid directorship.]
Sponsorship Any payment or provision of any other

financial benefit (other than from the council)
made to the councillor during the previous
12-month period for expenses incurred by
him/her in carrying out his/her duties as a
councillor, or towards his/her election
expenses.

This includes any payment or financial
benefit from a trade union within the meaning
of the Trade Union and Labour Relations
(Consolidation) Act 1992.

Contracts Any contract made between the councillor or
his/her spouse or civil partner or the person
with whom the councillor is living as if they
were spouses/civil partners (or a firm in
which such person is a partner, or an
incorporated body of which such person is a
director* or a body that such person has a
beneficial interest in the securities of*) and
the council
(@) under which goods or services are to be
provided or works are to be executed;
and
(b) which has not been fully discharged.

Land and Property Any beneficial interest in land which is within
the area of the council.

‘Land’ excludes an easement, servitude,
interest or right in or over land which does
not give the councillor or his/her spouse or
civil partner or the person with whom the
councillor is living as if they were spouses/
civil partners (alone or jointly with another) a
right to occupy or to receive income.

Licenses Any licence (alone or jointly with others) to
occupy land in the area of the council for a
month or longer

Corporate tenancies Any tenancy where (to the councillor’s

knowledge)—

(@) the landlord is the council; and

(b) the tenant is a body that the councillor, or
his/her spouse or civil partner or the
person with whom the councillor is living
as if they were spouses/ civil partners is
a partner of or a director* of or has a
beneficial interest in the securities* of.
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Securities Any beneficial interest in securities* of a

body where—

(a) that body (to the councillor's knowledge)
has a place of business or land in the
area of the council; and

(b) either—

i. the total nominal value of the
securities* exceeds £25,000 or
one hundredth of the total issued
share capital of that body; or

ii.  if the share capital of that body is
of more than one class, the total
nominal value of the shares of
any one class in which the
councillor, or his/ her spouse or
civil partner or the person with
whom the councillor is living as if
they were spouses/civil partners
has a beneficial interest exceeds
one hundredth of the total issued
share capital of that class.

* ‘director’ includes a member of the committee of management of an industrial and provident
society.
* ‘securities’ means shares, debentures, debenture stock, loan stock, bonds, units of a
collective investment scheme within the meaning of the Financial Services and Markets Act
2000 and other securities of any description, other than money deposited with a building
society.

Table 2: Other Registrable Interests

You have a personal interest in any business of your authority where it relates to or is likely
to affect:

a) any body of which you are in general control or management and to which you are
nominated or appointed by your authority

b) any body

i.  exercising functions of a public nature
ii. any body directed to charitable purposes or
iii. one of whose principal purposes includes the influence of public opinion or
policy (including any political party or trade union)
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Agenda Iltem 3

NORTHUMBERLAND COUNTY COUNCIL

TYNEDALE LOCAL AREA COUNCIL

At a meeting of the Tynedale Local Area Council held at County Hall, Morpeth on
Tuesday, 10 May 2022 at 4.00 p.m.

Ch.’s Initials

PRESENT

Councillor T Cessford
(Chair, in the Chair)

MEMBERS

A Dale

SH Fairless-Aitken
C Horncastle

| Hutchinson

D Kennedy

N Morphet

OFFICERS

K Blyth

M Bulman
A Fisher
D Hunt

R McCartney
E Sinnamon
N Snowdon

N Turnbull

ALSO PRESENT

APOLOGIES FOR ABSENCE

MINUTES

Minute No. 101

Page 1

N Oliver

JR Riddle
A Sharp

G Stewart
HR Waddell

Planning Area Manager (West)
Solicitor

Construction Manager
Neighbourhood Services Area
Manager

Infrastructure Manager
Development Service Manager
Principal Programme Officer
(Highways Improvement)
Democratic Services Officer

K. McGuiness, Police Crime Commissioner and colleague
F. Forsythe and Dr M Chainey, Tyne Valley Community Rail Partnership
12 members of the public and 1 representative from the press.

Apologies for absence were received from Councillor Scott.



Ch.’s Initials
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Local Cycling and Walking Infrastructure Plans

The 9% bullet point on page 14 of the minutes be amended to read:

‘Facilities were needed to enable residents to use cycles as part of a longer
journey as currently there was a limit of 2 cycles on some trains and very few
busses accepted cycles.’

Minute No. 99bii)
Petition - Allendale Road, Hexham

Councillor Dale queried the procedure regarding amendments to
recommendations. The Solicitor obtained clarification that the minute was
correct and agreed to provide advice regarding motions outside of the
meeting.

RESOLVED that the minutes of the meeting of the Tynedale Local Area
Council, as circulated, be confirmed as a true record and signed by the Chair,
subject to the above amendment.

DEVELOPMENT CONTROL
PROCEDURE TO BE FOLLOWED AT MEETINGS

The Chair advised members of the procedure which would be followed at the
meeting.

DETERMINATION OF PLANNING APPLICATIONS

The committee was requested to decide the planning applications attached to
the report using the powers delegated to it. Members were reminded of the
principles which should govern their consideration of the applications, the
procedure for handling representations, the requirement of conditions and the
need for justifiable reasons for the granting of permission or refusal of
planning applications.

RESOLVED that the information be noted.

21/03959/FUL
Resubmission: Erection of rural worker's dwelling
Land South of Woodside Cottage, Bardon Mill, Northumberland

The Planning Area Manager (West) introduced the application with the aid of a
powerpoint presentation and advised that there were no updates following
publication of the report.

Miss Ferguson, agent for the applicant, spoke in support of the application.
She highlighted the following:-

Page 2



Ch.’s Initials

Tynedale Local Area Council, 10 May 2022

The owners had commenced discussions with her four years previously
due to there being a genuine and pressing need on the farm for two
workers to care adequately for their livestock. This had led to the son
living in a caravan on the farm for most of his adult life.

The process had been delayed due to Covid, staff shortages and the sadly

the death of the applicant’s wife before the appeal hearing.

The report concluded that there was a clear functional need on the farm

for a second worker to live there, otherwise there it would result in harm to

the livestock and the business. It was imperative that the livestock had
year-round care including nighttime calving and lambing.

The report also concluded that the business was financially viable and had

a reasonable prospect of remaining so. The family had farmed there for

four generations.

The only issue in dispute was the availability and suitability or otherwise of

an existing dwelling, ‘Keeper’s Cottage’, to meet the need. This was the

reason the Inspector dismissed an appeal for a larger house two years
ago and the recommended reason for refusal.

Keeper’s Cotttage was a private investment with the income being part of

the applicant’s pension planning. It was also succession planning and

was to be left to his daughter, whilst the son would inherit the farm in
which he was now a partner. The alternative was that the farm be split
upon the death of the applicant which would be to its detriment.

Paragraph 10 of planning practice guidance states that a decision maker

could take into account the fact that a new dwelling on site is essential for

the continued viability of a farming business through the farm succession
process. The Inspector overlooked this material consideration, and it is
also not mentioned in the committee report.

They were of the view that Keeper’'s Cottage was beyond the means of a

farm worker and was rented out with stables and land. The appeal

Inspector considered that the cost of building the new dwelling would not

be dissimilar to the rent for Keepers Cottage, assuming that the house

was separated from the land and stables and a reduced rent was
accepted.

They believed that there was an error within the Inspector’s decision at

paragraph 10 that the daughter owned the house, which was not true at

that time.

In a letter to the Council, the daughter states that she would not consent to

a reduction in the rental income of her investment. Nor does she consider

it reasonable to evict long-standing tenants from the property. She has no

financial interest in the farm.

Significant changes since the appeal hearing which should be taken into

account when arriving at a decision include:

- The size of the proposed dwelling has been reduced to make it
cheaper to build.

- The daughter had inherited a 50% share in Keeper’s Cottage and
confirmed that she would not accept a reduced rent for it or permit the
eviction of the current tenants.

- The son has been made partner in the farm, securing his future in the
business and the farm’s succession.
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- The rent at Keeper’'s Cottage had been reviewed and had increased
from £1000 to £1500 per month, making it even less viable for the son
to rent.

Ridley Farm was a successful farming business as a result of the

commitment and hard work of the applicant and his son. It was the sort of

rural businesses that planning and the Council should look to support and
protect. They hoped that Members would therefore grant permission.

Ferguson, the applicant, added they wanted to keep a young person on

the farm in a tied agricultural cottage. It was difficult to get young people
involved in farming and important not to lose valuable skills. They needed to
do everything necessary to keep young people involved.

In response to questions from Members of the Committee the following
information was provided:-

Ch.’s Initials.........

Tynedale Local Area Council, 10 May 2022

The availability of properties on site which would meet the needs of the
farming enterprise needed to be explored. Those properties did not need
to be owned by the farm or the family.

The Inspectors decision on a similar proposal was that it had not been
demonstrated that there was no other suitable accommodation in the area
which would meet the needs of the farming enterprise and available to a
farm worker.

The intention of the family did not mean that Keeper’'s Cottage was
unavailable.

Information received with this application stated that the secure tenancy
benefitted from succession which differed to the information submitted with
the previous application. An independent assessment carried out on
behalf of the Council by Alan Jackson stated that as the tenancy of the
farm was granted after 1984, it was only secure for the lifetime of the
applicant with no succession rights. However, it was expected that the
agricultural tenancy would pass from father to son on the father’'s
retirement.

NLP Policy HOU 8 states that the development of isolated homes in the
open countryside will only be supported where:

a. There is an essential and clearly established need for a full-time rural
worker necessary to meet the operational needs of a rural business to live
permanently at or near their place of work in the countryside, and where it
can be demonstrated that:

I. The business is financially sound and viable with a clear prospect of
remaining so, the activity and landholding units concerned having been
established for at least three years and been profitable for at least one of
those last three years; and

ii. The functional need could not be fulfilled by any existing dwelling on the
landholding unit or any other existing accommodation in the immediate
area, which is suitable (including by means of refurbishment or appropriate
extension) and potentially available for occupation by the workers
concerned.

The aforementioned policy required consideration of suitable properties in
the area. They did not need to be owned by the farm or the family.
Officers had concluded that Keeper’s Cottage could be made available. If
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Members concluded differently, this could be justification for a decision
that the application be granted.

e The application under consideration was smaller than the property
considered by the Inspector.

¢ Eviction of a short-term tenant of Keeper's Cottage was not a material
planning consideration.

e The costs of building the smaller property had been reviewed by Alan
Jackson and had not found a significant difference between the rent on
Keeper’s Cottage and the annual costs of constructing and fitting out a
new dwelling.

e The Inspector had concluded that Keeper's Cottage was not economically
unviable for use as a rural worker’'s dwelling.

e The rent of Keeper's Cottage had been set by the family and had not been
tested.

Councillor Hutchinson proposed that the application be granted planning
permission, contrary to the officer recommendation, and that the wording of
conditions to be delegated to the Director of Planning with the agreement of
the Chair, including an agricultural occupancy condition. It was accepted that
the business satisfied the tests in Northumberland Local Plan Policy HOU 8
and required 2 workers to reside at or near the farm. Keeper’s Cottage was
privately owned and was not available as a rural worker cottage and at an
affordable rent for a rural worker and there was not suitable alternative
accommodation elsewhere in the vicinity of the farm.

This was seconded by Councillor Sharp.

There was some concern regarding the view taken on other applications of a
similar nature and setting a precedent for applications in the future. Other
members were familiar with the business and believed there was a genuine
need for a rural workers cottage and did not agree with the Inspector that
there was an available property on site. They also commented that each
application was judged on its own merits.

Upon being put to the vote the results were as follows: -
FOR: 8; AGAINST: 3; ABSTENTION: 1.

RESOLVED that the application be GRANTED permission and that the
wording of conditions to be delegated to the Director of Planning with the
agreement of the Chair, including a condition ensuring that occupation is
limited to a rural worker only.

20/03425/FUL

Development of 9 no. residential dwellings (100% affordable) including
associated access, car parking, landscaping and all other ancillary works
(amended layout and housing mix)

Land North of Piper Road, Piper Road, Ovingham, Northumberland

The Planning Area Manager (West) introduced the application with the aid of a
powerpoint presentation and explained that the application had previously
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been considered by the committee on 15 February 2022 although the Section
106 agreement had not been completed prior to the adoption of the
Northumberland Local Plan (NLP) on 30 March 2022. The Section 106 would
now only look to secure affordable housing on the site and no longer include a
financial requirement to contribute to sport and play provision. Adoption of the
Northumberland Local Plan had not changed the previous suitability
assessment although the report and conditions had been updated to reflect
the adopted Northumberland Local Plan policies and include additional
conditions no. 30 for accessible housing and no. 31 climate change mitigation.
She added that condition no 31 should be amended to refer to Policy STP4
and an additional condition no. 32 be added regarding broadband, see below:

In response to questions from Members of the Committee the following
information was provided:-

e The conditions and informative would be checked to ensure that the
wording agreed last time regarding the size of plants for replacement
hedging was repeated in this application.

e A condition regarding EV chargers had been included.

¢ Tynedale had been in the minority with regard to former policies which
sought contributions under Section 106 agreements for sport and play
provision. Overall, the new plan would deliver better infrastructure across
the county.

¢ It was disappointing that the decision notice had not been issued prior to
adoption of the Northumberland Local Plan, the number of units proposed
at this site was under the new threshold of 10 units. Whilst a contribution
from this site could not be obtained for sport and play provision, funds for
Ovingham could be available from a cumulative fund.

e |t was confirmed that all of the units would be affordable housing for rent
and managed by a social housing landlord.

e An additional condition regarding broadband was to be added in
accordance with the new NLP policy ICTZ which required that fibre
broadband be provided in rural areas.

e Officers could not speculate on the familiarity of the applicant with the new
NLP and thresholds contained within its policies.

e |t was agreed that good design did not have to be expensive, and officers
would seek to increase design standards under the NLP.

e There was no specific policy which stated that EV chargers or solar panels
must be installed at a site. However, condition no. 31 required details of
proposals to minimise use of resources and mitigate and adapt to climate
change before construction; developers could not refuse to incorporate
measures such as the aforementioned.

The Development Service Manager agreed to obtain a briefing paper from
Strategic Service Manger to explain the changes and benefits of the new plan
in relation to Section 106 agreements.

Councillor Oliver proposed acceptance of the recommendation to approve the
application subject to:
e Completion of a Section 106 agreement for affordable housing.

Ch.s Initials.........
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Amendment of condition no 31 to refer to Policy STP4.

Inclusion of an additional condition regarding provision of broadband.
Provision of EV chargers for every property.

The wording of conditions to be delegated to the Director of Planning with
the agreement of the Chair.

This was seconded by Councillor Kennedy.
Upon being put to the vote, the motion was unanimously agreed.

RESOLVED that the application be GRANTED permission for the reasons and
with the conditions as outlined in the report and subject to:

Completion of a Section 106 agreement for affordable housing.
Amendment of condition no 31 to refer to Policy STP4.

Inclusion of an additional condition regarding provision of broadband.
Provision of EC chargers for every property.

The wording of conditions to be delegated to the Director of Planning with
the agreement of the Chair.

Councillor Riddle left the meeting whilst the following application was
discussed.

20/02417/FUL

Residential development of 9 detached and semi-detached dwellings,
single and two storey, plus associated infrastructure works (amended
description)

Land North of Lonkley Lodge, Lonkley Head, Allendale, Northumberland

The Planning Area Manager (West) introduced the application with the aid of a
powerpoint presentation and explained that the application had previously
been considered by the committee on 10 August 2021 although the Section
106 agreement had not been completed prior to the adoption of the
Northumberland Local Plan (NLP) on 30 March 2022. There was no longer a
requirement to include a Section 106 agreement to seek a financial
contribution for sport and play provision. Adoption of the Northumberland
Local Plan had not changed the previous suitability assessment although the
report and conditions had been updated to reflect the adopted
Northumberland Local Plan policies and include additional conditions for
accessible housing, climate change mitigation, reference to policy STP 4 and
broadband, see below:

Mr. P. Barber spoke in objection to the application and raised the following
concerns:

e Flood risk. Whilst the inclusion of condition no 21 was welcomed to deal
with foul and surface water from the development, as it was drafted it did
not specify changes to the existing drainage systems.

e 2 properties were to be built over an underground conduit and it was
suggested that condition no. 21 should include reference to rerouting of
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any existing water carrying cundies or conduits, otherwise there was a
potential flood risk, and their objections would need to be maintained.
The deliverable 5-year housing supply equated to 10.9 years across the
county and therefore there appeared to be no need to approve the
proposal in terms of housing need.

The local perception of housing need was for smaller, more affordable
houses than larger and more expensive units which would be purchased
by wealthier families moving to Allendale.

There was a covenant which prohibited development of the land and the
current beneficiary of the covenant had confirmed that they had not been
contacted regarding its removal. The availability of the land was therefore
queried and that the covenant issues should be dealt with before building
commenced to ensure that it did not become an abandoned building site.

Parish Councillor Mike Kirk stated that the Parish Council were concerned
regarding the loss of the Section 106 contribution for sport and play. However,
he had listened to the discussion on the previous application and understood
the explanation. He requested that a copy of the briefing paper be shared with
all parish councils so they could better understand the replacement policies

and

funding arrangements.

Mr. A. Herdman, agent for the applicant, spoke in support of the

app

lication. He wished to address the following points raised by the

objectors:-

It had not been in the developer’s interest not to progress matters as they
had raised finance to purchase the land. If they did not sell the houses,
they did not make money.

The application had previously been approved in August 2021 which had
led to the purchase of the land and an application to change ownership
with the Land Registry in September 2021. Due to staff shortages at the
Land Registry, this had not been completed and received until March
2022. The Council’s legal section had been unable to progress the
Section 106 agreement until the title had been in the applicant’s name.
The delay had not been of benefit to the developer or the architect.

There had been no changes to the proposals from August 2021 and that
the principles of the development complied with the Northumberland Local
Plan.

Lengthy discussions had been held with Northumbria Water and the Lead
Local Flood Authority regarding drainage and the risk of flooding to ensure
that the design and calculations dealt with surface water. The proposed
conditions specified the quantity and rate that could be put in the network
and costly measures for underground storage.

The development consisted of 2-4 bedroom dwellings with a mix of single
and two storey, detached and semi-detached properties. The cost of
houses had increased rapidly in the UK due to there not being enough
houses.

The issue with the covenant was not a planning matter. If land had been
purchased which could not be developed, this was not relevant to the
planning decision.
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In response to questions from Members of the Committee the following
information was provided: -

e The covenant issue was not one which was considered by officers when
considering the planning application. Whether the site could be developed
was a separate issue.

¢ A new decision was required, although there had been no changes to the
plans and the principle of development had been accepted at the previous
meeting. The report had therefore been updated to reflect policies and
conditions in the newly adopted Northumberland Local Plan which no
longer included a requirement for sport and play provision.

e Condition no. 35 was similar to condition no. 31 on the previous
application (20/03425/FUL) discussed earlier in the meeting. It was also
agreed that it would be helpful to include informative no.14 from the
aforementioned application.

e The minutes of the meeting on 10 August 2021 and conditions agreed
would be checked and replicated to ensure that protective measures
around the pond did not exclude wildlife. It was suggested that this could
be included in the landscaping condition as SUDS water features acted as
a natural draw to children, they therefore needed to meet health and
safety requirements whilst ensuring that there were also ecological
benefits.

e Condition no. 16 would be amended to remove repeated wording.

Councillor Dale proposed acceptance of the recommendation to approve the
application subject to:

Amendment of condition no. 35 to refer to Policy STP4.

Inclusion of an additional condition regarding provision of broadband.
Amendment of condition no. 16 to remove repetitive wording.

The wording of condition no. 10 on landscaping to include details
regarding safety measures and fencing to be provided around the pond.
Informative no. 14 from 20/03425/FUL be included.

e Delegated authority be given to the Director of Planning, following
consultation with the Chair regarding the additional wording/conditions.

This was seconded by Councillor Stewart.

Members expressed their disappointment regarding the loss of funding from
the Section 106 agreement which would have been of benefit to facilities in
Allendale. It was also disappointing that the number of units was below the
threshold where there would have needed to be some provision for affordable
housing.

Upon being put to the vote the results were as follows: -
FOR: 10; AGAINST: 1; ABSTENTION: 0.

RESOLVED that the application be GRANTED permission for the reasons and
with the conditions as outlined in the report and subject to:

Ch.s Initials.........
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Amendment of condition no. 35 to refer to Policy STPA4.

Inclusion of an additional condition regarding provision of broadband.
Amendment of condition no. 16 to remove repetitive wording.

The wording of condition no. 10 on landscaping to include details and
regarding safety measures and fencing to be provided around the pond.
Informative no. 14 from 20/03425/FUL be included.

e Delegated authority be given to the Director of Planning, following
consultation with the Chair regarding the additional wording/conditions.

8. PLANNING APPEALS UPDATE
The report provided information on the progress of planning appeals.

Councillor Dale requested that her thanks be given to Melanie Francis for the
work to defend the Council on the appeal in respect of 20/01932/FUL Land
South of Church Lane, Riding Mill, which had been a particularly difficult
appeal.

RESOLVED that the information be noted.
Councillor Horncastle left the meeting.

The meeting adjourned at 5.55 p.m. until 6.05 p.m.

LOCAL AREA COUNCIL BUSINESS
9. PUBLIC QUESTION TIME

There were no questions from members of the public.

10. POLICE AND CRIME COMMISSIONER

The Police and Crime Commissioner, Kim McGuinness was in attendance to
give an overview of policing and community safety matters in the Tynedale
area. She raised the following points:

e The role of the Police and Crime Commissioner was to determine strategic
policies and was not involved in operational decisions.

e The 'Fighting Poverty, Fighting Crime' campaign focused on the root
causes of offending by tackling deprivation and unemployment.

e A reduction in the number of police officers meant that they needed to
focus on prevention.

e Unfortunately, there was a positive link between poverty and crime.

e Operation Payback was a funding initiative sourced from the proceeds of
crime. Applications for grants could be made twice per year from
community groups that that supported vulnerable people or projects that
provided diversionary activities to help tackle anti-social behaviour.
Allendale Youth Ambition had been successful in a recent bid.
Applications would be open in June 2022 from organisations in

Ch.s Initials.........
Tynedale Local Area Council, 10 May 2022 10

Page 10



Northumberland for grants up to £5,000 to provide activities during the
summer holidays.

Rural crime, including theft of vehicles and machinery, was being
addressed by tackling organised criminal groups, FarmWatch schemes
and Operation Checkpoint.

Northumberland and the police force region were very safe areas.

She provided the following information in response to questions:

Ch.’s Initials........

They were working on plans for the former police houses in Fairfield,
Hexham which had previously been identified for sale. She agreed to
liaise with Councillor Kennedy.

There had been drug related deaths and crime in Haltwhistle which was
uncharacteristic of the area and needed a two-pronged approach with
preventative work. There had been drug related arrests and a recent
substantial sentence for the supply of drugs by one individual. They
needed to raise awareness with the community of the consequences.
Other methods of consultation and engagement were being used instead
of the local multi agency panels. They welcomed discussions to find
alternative ways of working with partners, but they could not be funded
from the proceeds of crime fund. Members expressed concern that their
involvement and local knowledge was lost when LMAPSs had ceased.

The recruitment of new police officers was going well with 423 new officers
in post out of the allocation of 615. However, they did not entirely replace
the 1,100 officers that had previously been lost when austerity measures
had been implemented.

Whilst unemployment was an issue, more people were living in poverty
which had a huge impact on crime and the victims of crime.

The role of the Police and Crime Commissioner did not involve operational
matters. They hoped to influence the environment and ask questions,
which could be seen as political.

She was attending each of the Northumberland Local Area Council’s to
address issues relevant to the different areas of the county. She agreed
that it was important to acknowledge the causes of problems and
commented that there had been a significant reduction in money spent on
youth services in the last 12 years which had led to an increase in youth
disorder.

Implementation of drug testing within schools was not within her authority.
However, a pilot drug test on arrest scheme in Newcastle was to be rolled
out across the force area.

She was very proud of the Violence Reduction Unit and their work to
prevent young people becoming vulnerable to drugs and targeting those
that made their living out of selling drugs.

The decision to close police stations had been an operational one
following an in-depth analysis regarding their use. The Police and Crime
Commissioner would not have been involved in that decision.
Unfortunately, they did not have the funds to reopen police stations and
her preference was to employ more officers than provide desks.
Comments regarding the consultation process in Prudhoe would be
passed to the relevant section.
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e The allocation of seats on the Northumbria Police and Crime Panel was
determined by the Council and its administration.

Several of the Members thanked the Police Crime Commissioner and police
officers for their work keeping residents safe in Northumberland.

RESOLVED that the information be noted.

PETITIONS

This item was to:

a) Receive any new petitions:

There were no new petitions.

b) Consider reports on petitions previously received:
i) Dangerous Road (Peth Head, Hexham)

Catherine Bell, Lead Petitioner, explained the background leading to the
current position on Peth Head. She commented as follows:

e The new bus station had opened on Dene Avenue in 2016 with measures
to control the traffic including traffic lights, speed bumps and roundabouts.
It was a busy 20 mph road with large volumes of vehicles which had been
successfully calmed, creating a safer road for drivers and pedestrians.

e Dene Street and Peth Head ran parallel to the main road. The latter being
a small side street designed for light traffic in an area populated by
families, pensioners and with a vet practice. It was also 20 mph but with
no signage or speed restrictions in place.

e The traffic calming measures on Dene Avenue had worked so well that
drivers diverted their vehicles on alternative routes to bypass the main
road which meant that there was a new main route without any of the
traffic calming methods instigated on the intended main road.

e Between 8am — 10pm vehicles of all sizes, including buses, lorries, car
carriers, logger wagons, school vehicles and buses, tractors, sheep
transporters etc. used the street as a ‘rat run’ to avoid the roundabouts,
traffic lights and speed bumps and disregarded the speed limit. It was
suggested that if this was now the main road, it should have the same
traffic calming measures as the other road.

e The lanes on Peth Head were 8 foot 9 inches wide whereas the lanes on
Corrbridge Road were 12 feet 6 inches wide. The average width of a
logging wagon, bus or car transporter was 8 foot 4 inches, without wing
mirrors. This meant there was under 5 inches spare on Peth Head
compared to 3 foot 9 inches spare on the main road. It could not be safer
for larger vehicles to use the alternate route so it must be quicker due to
there being no enforceable speed restrictions, despite both being 20mph.
The main road was purposely built to accommodate large vehicles turning
which Peth Head was not and observance of the speed limit was
questioned.

12
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¢ Quotes from residents referred to the structural damage from larger
vehicles, difficulties crossing roads, the speed of vehicles, limited visibility,
the dangers of using the road.

The Chair commented on his familiarity with the roads and the issues that the
lead petitioner had raised.

Neil Snowdon, Principal Programme Officer (Highways Improvement),
reported that the area office had been asked to arrange additional repeater
signs in the areas and that 20 mph road marking roundels be provided at both
entrances to Peth Head. A speed survey would also be carried out to
determine actual vehicle speeds.

Several of the members expressed their support for the petition as vehicle
speed and road safety was a concern and had been highlighted by one of the
Councillors several months previously.

Robin McCartney, Infrastructure Manager, referred to the usefulness of site
visit which had been held the previous week. He agreed with the comments
made regarding the perception of speed and the difficulties crossing the road.
He provided the following information in response to questions:

e The Highways mailbox received 300-400 emails per month and confirmed
that the unanswered email would be investigated.

e An explanation of the Local Transport Plan process which required speed /
traffic surveys; unfortunately, there was a backlog of requests. Those
identified as a priority were carried out within 1-2 months, however there
was an average waiting time of approximately 6/7 months whilst some had
taken up to 12 months to be carried out. Officers were trying to improve
communication and performance monitoring. Stage 2 required funding for
a feasibility study if the traffic survey results indicated that this was
required. Schemes had to be assessed and ranked against each other to
determine the priority for the next round of the LTP programme.
Depending on the conclusions, stage 3 required that if physical measures
were required to be installed, a scheme be assessed and prioritised
against others in the next financial year.

e If the survey identified that safety measures needed to be implemented
quickly, this would need to be discussed with Members and a business
case made to obtain support. Members Local Improvement Scheme
funds could also be used to support and hasten projects

e Construction of pedestrian crossings could cost in excess of £100,000.

RESOLVED that the contents of the report be noted and the following
proposed actions be supported:

a) Introduction of additional repeater signs and 20mph roundels (road
markings) to be provided at either end of Peth Head.

b) A speed survey be arranged to assess actual vehicle speeds. Depending
on the outcomes of the survey, consideration be given to whether any
further measures would be appropriate.

Ch.s Initials.........
Tynedale Local Area Council, 10 May 2022 13

Page 13



12.

Ch.’s Initials

c) To consider updates on petitions previously considered:

There were none to consider.

LOCAL SERVICES UPDATE

Members received the following updates from the Area Managers from
Neighbourhood Services and Technical Services:

Technical Services:

e The winter services period had now finished and had been mostly
relatively mild. All staff involved were thanked for their participation.

e Preparation for surface dressing works had been taking place over the last
6 weeks for 11 schemes in the Tynedale area and over 450,000m2 across
the county.

e Work on LTP schemes would commence in June. A one-way system was
to be implemented for Hencotes in Hexham during the 6-week summer
holidays.

e The number of actionable defects had continued to reduce over the last
few months.

e The Tynedale area had received a new hot box which meant that more
repairs could be carried out each day. A new gulley wagon had also been
delivered and was working around the programmed route and also
responding to issues raised.

e A dedicated drainage gang continued to work in the area renewing gulley
pots, cross drains and ditching as well as visiting known problem areas
including several locations in Haltwhistle, Newbrough and Riding Mill.

e A number of Members schemes had been programmed.

e Visits to wards could be arranged with the Highways Delivery Area
Manager on request.

The following issues were discussed:

e Resurfacing work around Hexham High School was scheduled to take
place during the Autumn half term school holiday.

e Councillor requested gulleys be cleaned on the A695 at Riding Mill and
agreed to email a list of locations after the meeting.

e Timing of repair work from a vehicle collision with the Shambles was
queried and whether it could be completed before anniversary
celebrations due to take place in October. It was noted Property Services
were coordinating repairs from the motor vehicle accident as well as some
electrical work and whether listed building consent was required.

Scheme start dates and updates would be provided to Councillors Kennedy,
Fairless-Aitken, Stewart, Waddell, Hutchinson,

Councillor Riddle reported that discussions were ongoing regarding design
work on Allendale Road which were expected by the end of July. They were
taking account of work at the school, could possibly include 20 mph on the
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lower section and whether a physical chicane was necessary or if it would
create additional road safety concerns for HGV movement.

Neighbourhood Services:

Residual and recycling waste collection services continued to perform
well.

The service was under significant strain from the loss of HGV drivers.
Recruitment has proved difficult given the national shortage of HGV
drivers and options were being explored including a new job advert
strategy.

Changes had been required at times to meet demand for the bulky waste
service, which was constantly monitored, and extra booking slots created
to meet the target of collection within 8 days.

There were nearly 7,200 garden waste customers in the Tynedale area.
Grass cutting had commenced with 2 or 3 cuts having been carried out
which was what was expected with an approximate 3-week cycle. Some
delays had been experienced due to wet weather around the bank holiday
weekend.

Weed spraying had commenced and would be carried out over the next 4-
6 weeks period if weather conditions permitted. This was not during wet
or windy conditions. Any areas of particular concern should be reported to
the officers.

Verge cutting was expected to take place in June and July.

Responses to issues raised by Councillors included:

Issues regarding contamination of recycling bins were now being
investigated by newly appointed officers. Households were normally given
a warning letter with contaminated recycling bins emptied with the next
residual waste collection. Recycling would then recommence once the bin
was emptied.

Glass could not currently be disposed of in the recycling bins as the
processing plant for waste from Northumberland was unable to segregate
materials when glass broke. A glass recycling trial was taking place within
4 areas of the county to enable the Council to collect data when
Government funding became available. A food waste trial was also
proposed be held in the near future.

RESOLVED that the updates be noted.

13. TYNE VALLEY COMMUNITY RAIL PARTNERSHIP

Fiona Forsyth, Community Rail Partnership Officer and Dr Malcolm Chainey,
Chair, were in attendance to explain the role of the partnership in delivering
the Department for Transport's Community Rail Strategy. (A copy of the
power point presentation was enclosed with the signed minutes and would be
circulated electronically after the meeting):

The presentation highlighted:

Ch.’s Initials.......
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e The background and composition of the partnership. They were founded in
2004 and provided a link between communities and the rail industry.

e Tyne Valley Rail User's Group was a separate organisation with some
overlapping aims.

e Community rail was originally developed to safeguard the future of local
lines. The latest strategy was published in 2018 by the Department of
Transport ‘Connecting Communities with the Railways.

e Delivery of four key pillars:

- providing a voice for the community

- promoting sustainable, healthy and accessible travel

- bringing communities together and supporting diversity and inclusion
- supporting social and economic development.

e They worked with the rail industry, shareholders and education
establishments across all age groups.

e There were 70 community rail partnerships across the UK. With the
assistance of volunteers, they worked to increase passenger numbers on
community rail lines.

e The Tyne Valley Community Rail Partnership were based at the Booking
Hall in Haltwhistle which was used for meetings and also for free
educational visits for schools which included train travel.

e They worked with the local Rail Academy at Newcastle College which to
develop the skills required for rail employees and promoted the area as a
visitor attraction at railway stations such as Glasgow and Teeside.

e With the support of CrossCountry they had previously provided a student
with a marketing internship. It was hoped that this could be repeated in
the future.

e Delivery of an anti-trespass competition, Backtrack, as well as inclusion
competitions such as Lyric and Line which explored reasons (and barriers)
to travel, through music and song.

e Current projects included revival of the waiting rooms and redundant
wooden buildings at Haltwhistle Railway Station.

e A review of the buildings, facilities and environment of the stations on the
Tyne Valley Line had been undertaken by the Infrastructure Director to
consider accessibility issues and develop projects should funding streams
become available.

e Assistance could be provided by:

- Working with them to improve stations.

- Promotion of their education work.

- Promotion of their inclusion work

- Improve the interface between County and Railway.

Information provided in response to questions, included:

e Post pandemic, the railway required large amounts of public funding to
keep it running. It was critical that the timetable met people’s needs and
that trains ran at the right time to enable connection with busses and the
metro to increase passenger numbers. It was vital that these did not
reduce further. Through ticketing would also be beneficial.
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e Passenger numbers were increasing. Data was normally published
annually in December for the previous financial year. They were also
provided with some confidential Northern ticket sales data. The
information was used to determine where efforts should be directed to
target stations or journeys which were not being used.

e The difficulties of travelling with cycles was acknowledged given the
restrictions on local trains and inability to make a reservation. The type of
train used also determined how many cycles could be transported at a
time. Some of the rolling stock was not adaptable. They had spoken to
Northern who were looking at engineering solutions, but change was
difficult and slow. They requested that members used their contacts to
lobby the Government.

e Marketing opportunities were to be explored for off-peak leisure travel
which would ‘smooth’ the number of users at peak travel times.

e Use of public transport was increasing and had been seen by increasing
vehicle numbers at Prudhoe train station.

Members commented that some stations were well used but that poor lighting
was a deterrent to potential passengers at others. Other issues included the
availability of shelter on platforms and the timetable. A Councillor intended to
enquire whether the Members Local Improvement Scheme fund could be used
to help finance improvements at his local railway station(s).

RESOLVED that the presentation be received and that the comments be
noted.

14. OUTSIDE BODIES
Members considered a list of appointments to outside bodies for 2022/23.
RESOLVED that the following list of appointments be confirmed:
e Groundwork North East - Land of Oak and Iron Project Board — G
Stewart
e Haltwhistle Partnership Limited - A Sharp
e Haltwhistle Swimming & Leisure Centre Man. Cttee - A Sharp
e Hexham TORCH Centre Management Committee - T Cessford
e Prudhoe Community Partnership — A Scott
e Queens Hall Arts Trust — SH Fairless-Aitken
e Sport Tynedale — N Oliver
e Tyne Valley Community Rail Partnership Board — H Waddell
15. MEMBERS LOCAL IMPROVEMENT SCHEMES - PROGRESS REPORT
The Local Area Council received a progress update on Members’ Local
Improvement Schemes as at 1 March 2022. (A copy of the report is enclosed
with the minutes.)
RESOLVED that the report be noted.
Ch.s Initials.........
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16. LOCAL AREA COUNCIL WORK PROGRAMME

A list of agreed items for future Local Area Council meetings was circulated.
(A copy is enclosed with the minutes.)

Members were invited to email any requests to the Chair and / or Democratic
Services Officer between meetings.

RESOLVED that the work programme be noted.

17. DATE OF NEXT MEETING

The next meeting would be held on Tuesday 14 June 2022 at 4.00 p.m.

CHAIR

DATE

Ch.s Initials.........
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Agenda Iltem 5
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Northumberland

County Council

TYNEDALE LOCAL AREA COUNCIL
14 June 2022

REVIEW OF THE DEFINITIVE MAP AND STATEMENT
OF PUBLIC RIGHTS OF WAY

ALLEGED RESTRICTED BYWAY No 62
PARISH OF BARDON MILL

Report of the Executive Director of Local Services
Cabinet Member: Councillor Jeff Watson, Healthy Lives

Purpose of report

In this report, the Tynedale Local Area Council is asked to consider all the relevant
evidence gathered in support and in rebuttal of the existence of restricted byway
rights over a route (the majority of which is identified as the U7044 road on the
Council’'s List of Streets) from the B6318 road, south-west of Housesteads, in a
general northerly then north-easterly direction to a point south-east of East Hotbank.

Recommendation

It is recommended that the Local Area Council agrees that:

() there is sufficient evidence to indicate that public vehicular rights .
have been reasonably alleged to exist over the route S-X-R-P-Q;

(ii)  the Natural Environment and Rural Communities Act 2006 would
appear to have extinguished the public’s motorized vehicular
rights over the S-X part of the route;

(iii) by virtue of common law (see Kotegaonkar V SoS for EFRA [2012])
the public’s motorized vehicular rights would also appear to have
been extinguished over the X-R-P-Q part of the route;

(iv)  the whole route be included in a future Definitive Map Modification
Order as a restricted byway.

1.0 BACKGROUND

1.1 By virtue of section 53 of the Wildlife and Countryside Act, 1981 the County
Council is required to keep the Definitive Map and Statement under
continuous review and make modification orders upon the discovery of
evidence, which shows that the map and statement need to be modified.
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1.2

1.3

2.0

2.1

2.2

2.3

2.4

The relevant statutory provision which applies to adding a public right of way
to the Definitive Map and Statement, based on historical documentary
evidence, is Section 53(3)(c)(i) of the Wildlife and Countryside Act, 1981. This
requires the County Council (as Surveying Authority) to modify the Definitive
Map and Statement following:

“the discovery by the authority of evidence which (when considered with all
other relevant evidence available to them) shows:

“that a right of way which is not shown in the map and statement
subsists or is reasonably alleged to subsist over land in the area to
which the map relates, being a right of way such that the land over
which the right subsists is a public path, a restricted byway or, subject
o section 54A, a byway open to all traffic;” '

All the relevant statutory provisions and competing rights and interests have
been considered in making this report. The recommendations are in
accordance with the law and proportionate, having regard to individuals’ rights
and the public interest.

PUBLIC EVIDENCE

In the late 1980s the County Council carried out consultations regarding
proposals to add a number of unsealed tracks in the north of the County to the
Definitive Map as byways open to all traffic on the basis that the routes were
included in the County Council's “List of Streets” as unclassified County roads
(UCR). The rationale for doing so was that it would not be obvious to
members of the public (particularly horse riders, walkers. and cyclists) that they
were legally entitled to use routes such as these (which were considered to
have vehicular status), because their physical appearance might suggest
otherwise.

The view, held by those officers of the Council responsible for maintaining the
‘List of Streets’ for the County of Northumberland was (and still is) that only
public roads (not public bridleways or public footpaths) were shown on this
List. The only exceptions to this are the surfaced paths and alleyways
providing pedestrian links between roads, in urban areas. Thus, tracks in rural
settings, which have their own unique reference numbers (e.g. the ‘U7044’
road), were considered to be all-purpose public highways maintainable at
public expense.

Shortly afterwards, the processing of applications from third parties seeking to
record public footpath or public bridleway rights was afforded a higher priority.
Later on, the process of recording UCRs as byways open to all traffic was
effectively suspended because the Ordnance Survey indicated that they would
be showing such routes on their published maps as being an “Other route with
public access”. Although, on that basis, members of the public would still be

‘unclear as to precisely what rights they had over routes identified in this

fashion.

The most recent advice from DEFRA (paragraph 4.42, Rights of Way Circular
1/09) is that inclusion on the List of Streets may provide evidence of vehicular
rights but that this should be examined on a case by case basis. In view of
this advice, it is considered prudent to evaluate the status of the U7044
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3.1

4.1

4.2

4.3

unclassified County road based upon more than simply its inclusion in the List
of Streets.

LANDOWNER EVIDENCE

To date, no landowner comments have been received.

CONSULTATION

in May 2021, the Council carried out a consultation with the Parish Council,
known owners and occupiers of the land, the local County Councillor and the
local representatives of the “prescribed and local organisations” listed in the
Council's “Code of Practice on Consultation for Public Path Orders”. Three
replies were received and are included below.

By email, on 8 August 2021, Cycling UK responded to the
consultation, stating:

“10. RB 62.

S to R: existing BOAT

R to P: existing access (Pennine Way)

P to Q existing access

Support = Academic '

Comment: Motors would ruin S to R (due to Hadrian's Wall) and wreck
RioP.”

By email, on 27 August 2021, the British Horse Society responded to the
consultation, stating:

“Alleged restricted byway 62. Plan 10.

“This route is well defined on the ground and much of it is well used by
the public. However it is shown as a dead end at Q on the parish
boundary, at a point called ‘King’s Crag Gate'. The name suggests that
it continues beyond this point.

“On the tithe award plan for Simonburn parish & township dated 1840, a
road is shown going east across the common, which is labelled ‘Drift
Road from Scotland to Stagshaw Bank'. It crosses the boundary
between the parishes of Haltwhistle and Simonburn in an area that is
labelled ‘Haughton Green Estate’. From a study of old maps, it can be
seen that Haughton Green was a local hub of routes that had crossed
open country, so of considerably greater importance than it has today.

“In ‘A History of Northumberland in Three Parts. Part 2, Volume 2’ by
John Hodgson, which was published in 1832, the history of the estate
that included Haughton Green can be followed from the 17th century
when it passed from the Widdrington family to that of Sir Thomas
Riddell on the marriage of his son.

“The area is now covered in mature forest and only a bothy is {o be
found there.
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5.1

“There seems little point in upgrading a route that results in a dead end
so it is suggested that its continuation eastwards is investigated in
addition to adding this ancient highway to the definitive map, which the
British Horse Society supports.”

By email, on 21 September 2021, Bardon Mill Parish Counczl responded to
the consultation, stating:

“Alleged Restricted Byway No 62 Military Road (north of East
Crindledykes) to East Hotbank

“First part of route from Military Road to the Vallum has no current legal
access status but is a permissive footpath. The remainder of the route
is a detached length of unclassified public highway (U7044) with no
right of access or egress at either end; nor along the route, except
where crossed by footpaths.

“As far as Bardon Mill Parish Council is aware, the route is used only by
walkers. One of our councillors has driven past the southern end of the

route twice a day for twenty years and has observed only walkers using
that part of the route.

“The Council is concerned that if a restricted byway were to be
designated, it would open up the route fo illegal use by motorised
vehicles which would be impossible to police.

“The understanding is that a public right of way must connect two points

where there is a right of public access. That requirement does not

appear to be met at the northern end of this proposed route (other than
" by access land).”

DOCUMENTARY EVIDENCE
A search has been made of archives relating to the area. Evidence of Quarter
Sessions Records, Council Highways records, County Maps and O.S. Maps

was inspected, and the following copies are enclosed for consideration.

1769 Armsirong’s County Map

“There is no evidence of track approximating to the route of alleged
Restricted Byway No 62.

1797 Thorngrafton Inclosure Award

On the Award plan, there is clear evidence of a route, labelled “Public
Bridle Road”, approximating to the S-X-R portion of the alleged
restricted byway route. In the Award itself, the following is set out:

“Public Bridle Road

Thirty feet in breadth as delineated on plan hereunto annexed.
Beginning at the Military Turnpike Road and leading from thence
northward through the Allotment awarded to Sir Edward Blackett
to a place in the Roman Wall called Rabbishaw Gap.”
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1820

1827

1828

1844

Fryer's County Map

There is clear evidence of an unenclosed road or track over the
southernmost 40% of the alleged restricted byway route (i.e. between
the B6318 road and existing Footpath No 1, north-west of
Housesteads).

Cary's Map

As with Fryer’s Map, there is clear evidence of an unenclosed road or
track over the southernmost 40% of the alleged restricted byway route
(i.e. between the B6318 road and existing Footpath No 1, north-west of
Housesteads).

Greenwood’s County Map (Northumberland)

There is clear evidence of a track (identified with a symbol not depicted
in the map key, but matching the one used for two nearby routes which
have been labelled as “Bridle Road") approximating to the route of
alleged restricted byway route.

Thorngrafton Tithe Award

Although the enclosed public road on the south side of the Military
Road is shown, there is no evidence of a track over the route of alleged
Restricted Byway No 62.

¢. 1860 Ordnance Survey Map: Scale 1:25.000 (in 3 paris)

The is clear evidence of an unenclosed road or track over the route of
alleged Restricted Byway No 62. Just east of Cragend this track is
labelled with the reference number “24a". -Just north of the Military
Road, this track is labelled with the reference number “10a”.

¢. 1860 Ordnance Survey Book of Reference

1867

1898

In the Book of Reference published to accompany the 25" 1% Edition
Ordnance Survey Map, parcel number 24a in the Township of Ridley
(Detached) is described as “Public road”. Similarly, parcel number 10a
in the Township of Thorngrafton is also described as “Public road”.

Ordnance Survey Map: Scale 1:10.560 (reduced)

There is clear evidence of an unenclosed path / track over the route of
alleged Restricted Byway No 62.

Ordnance Survey Map: Scale 1:10,560 (reduced)

. There is clear evidence of an unenclosed path / track over the route of
alleged Restricted Byway No 62. The section just north of Hadrian's
Wall is annotated “FP”. ‘
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1924-6 Ordnance Survey Map: Scale 1:10,560 (reduced)

1932

1938

1951

There is clear evidence of an unenclosed path / track over the route of
alleged Restricted Byway No 62. The section just north of Hadrian’s
Wall is annotated “FP”.

Finance Act 1910 plan

.There is clear evidence of an unenclosed path / track over the route of

alleged Restricted Byway No 62. Being unenclosed, it wouldn’t be
shown separated from the surrounding land with coloured boundaries in
the way that enclosed vehicular public highways typically were.
Sometimes unenclosed roads, bridleways and footpaths were
nevertheless annotated on the plans, though this isn’t the case in this
instance. _ '

Haltwhistle RDC Handover Map

The alleged Restricted Byway No 62 route appears to be a pencilled
addition to this map. The northern X-R-P-Q part of the route is
numbered “49", whereas the southern X-S part of the route is marked
with a cross / asterisk. The map key suggests that “Scheduled Roads”
are identified with a path number, whilst “Unscheduled Roads” are
identified with a cross.

Restriction of Ribbon Development Act 1935 Map & Schedule

There does not appear to be a surviving map, covering the former
Haltwhistle Rural District area. The route of the alleged byway is,
however, identified within the Schedule of unclassified roads identified-
under the provisions contained within the 1935 Act. The entry for route
number 56 states:

“66. Road from a point 430 yards south of East Hotbank via
Cragend and Rapishaw Gap to its crossing of the course of the
Roman Vallum.”

Highways Map

The X-R-P-Q part of alleged Restricted Byway No 62 is coloured in
purple (to show it is publicly maintainable) and identified as the U7044
road.

¢. 1952 Definitive Map — original Survey Schedules & Map (Haltwhistle RD) .

The route of alleged Restricted Byway No 62 exists on the base map,
and most of it is coloured brown. Known public roads were generally
coloured brown to indicate what the extent of the road network was
considered to be. The brown line through the field immediately north of
Hadrian’s Wall follows the perimeter rather than diagonally across the
centre. The S-X section is also coloured brown (though this section
isn't identified as publicly maintainable, on the List of Streets).
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c.1952 Definitive Map — original Survey Schedules & Map {Hexham RD)

The route of alleged Restricted Byway No 62 exists on the base map,
and is coloured brown (even though this is within the neighbouring
Haltwhistle RD area). Despite this being identified, no continuation
(neither brown road nor public right of way) is identified within the
Hexham RD area.

Draft Map

The route of alleged Restricted Byway No 62 exists on the base map.
Although the section crossing the field immediately north of Point R, is
identified for inclusion as a public footpath (*1"), the rest of the route is
not identified for inclusion on the Definitive Map as either a public
footpath, public bridleway or Road Used as a Public Path (RUPP}),
though two public footpaths (numbered “1” and “2") are identified
connecting with the alleged restricted byway. A further footpath (also
numbered “2") ends on the ‘wrong’ alignment of the road, north of Point
R. One red pencilled annotation to the plan appears to identify the
bottom part of the alleged restricted byway as "U7044" and a pencilled

 annotation further up appears to identify the route as "COUNTY ROAD".

1957

1958

Provisional Map

As with the Draft Map, the route of alleged Restricted Byway No 62
exists on the base map. Although the section crossing the field
immediately north of Point R, is identified for inclusion as a public
footpath (“1"}, the rest of the route is not identified for inclusion on the
Definitive Map as either a public footpath, public bridleway or Road
Used as a Public Path (RUPP), though two public footpaths (numbered

1" and "2") are identified connecting with the alleged restricted byway.

A second Footpath “2” ends on the ‘wrong’ alignment of the road.

Ordnance Survey Map: Scalé 1:10,560 (reduced)

There is clear evidence of an unenclosed path / track over the route of
alleged Restricted Byway No 62. The section just north of Hadrian's
Wall is labelled “FP".

County Road Schédule

The entry for the U7044 road, in the 1958 County Road Schedule,
states:

“U7044 East Hotbank — Rapishaw Gap

From the Bellingham Rural District Boundary at East Hotbank via
Cragend and Rapishaw Gap to the course of the Roman
Vallum.”

The length of the U7044 road is identified as 2.21 miles.

1962 OQOriginal Definitive Map (Haltwhistle RD)

The route of alleged Restricted Byway No 62 exists on the base map
but, apart from the diagonal field crossing north of point R {(which is
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identified as part of Footpath No 1), it is not identified as a public
footpath, public bridleway or Road Used as a Public Path (RUPP).

The original Definitive Statements for the public right of way intersecting
with the alleged byway open to all traffic state:

Public Footpath No 1 - missing

Public Footpath No 2

‘From FP 1 near Hotbank in a North-westerly and north easterly
direction to the Bradley Gate — East Hotbank road north-west of
Cuddy’s Crags.”

Public Footpath No 3

“From the Bradley Gate — East Hotbank road north of Jenkin's Burn in a
northerly direction to the Hexham Rural District boundary east of
Stonefolds joining FP 14 in the Parish of Simonburn.”

Public Footpath No 25

“From the Public road south of Cuddy's Crags in a north-easterly
direction along the Roman Wall by Housesteads Crags and the Roman
fort to the Hexham Rural District boundary joining FP 3 in the Parish of
Haydon.

1962 Original Definitive Map (Hexham RD)

The route of alleged Restricted Byway No 62 (in the Haltwhistle RD
area) exists on the base map. There are no public rights of way
continuations, within the Hexham RD area, identified from the eastern
end of the alleged Restricted Byway No 62 route.

1964 County Road Schedule

The entry for the U7044 road, in the 1964 County Road Schedule,
states:

‘U7044 East Hotbank — Rapishaw Gap

From the Bellingham Rural District Boundary at East Hotbank
south-westwards via Cragend and Rapishaw Gap to the course
of the Roman Vallum.”

The length of the U7044 road is identified as 2.21 miles.

First Review Definitive Map (Haltwhistle RD aréa)

The route of alleged Restricted Byway No 62 exists on the base map
but it is not identified as a public footpath, public bridleway or Road
Used as a Public Path (RUPP). Significantly, Footpath No 1 has been
realigned to follow the perimeter of the field (effectively swapping
places with the previously identified route of the road).

The revised Definitive Statement for the amended Public Footpath No
1, intersecting with the alleged restricted byway, states:
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1964

1974

2006

Public Footpath No 1

“From FP 4 in the Parish of Henshaw at the Parish Boundary near Crag
Lough in a north-easterly direction along Hadrian’s Walil to the West
side of Cuddy's Crags then in a north-westerly and easterly direction
crossing the County Road (U7044) to the Hexham Rural District
Boundary at King's Wicket joining FP 4 in the Parish of Haydon.”

Highways Map

The X-R-P-Q part of alleged Restricted Byway No 62 is coloured in
purple (to show it is publicly maintainable) and identified as the U7044
road. :

County Road Schedule

The entry for the U7044 road, in the 1974 County Road Schedule,
states:

“U7044 East Hotbank — Rapishaw Gap (Detached)
From the Simonburn Parish boundary at East Hotbank (NY
794709) South-westwards via Cragend and Rapishaw Gap to
the course of the Roman Vallum (NY 781681)."

The length of the U7044 road is identified as 2.21 miles.

The Council’s ‘List of Streets’ (2 May 2006)

The X-R-P-Q part of the route of the alleged restricted byway (the
U7044) is cleatly identified as publicly mainlainable highway. Neilher
the S-X part of the route, nor any continuation beyond point Q, nor any
other intersecting routes, are identified as publicly maintainable
highway.

SITE INVESTIGATION

From Point S on the B6318 Military Road, 100 metres east of that road’s
junction with the C312 road, a 2 to 3 metre wide, mainly grass surfaced track
proceeds in a northerly direction for a distance of 335 metres, having passed
through a field gate, set back slightly, from the road, to Point X at The Vallum,
south of Hadrian’s Wall. The track continues, northerly, for a further 60 metres
to a field gate, with adjacent ladder stile. Beyond this gate, a 2 metre wide
grass surfaced track proceeds in a westerly direction for a distance of 110
metres, then in a general northerly direction for 385 metres to a field gate with
adjacent ladder stile at Point R, at Rapishaw Gap / Hadrian’s Wall. Beyond
the wall, a 1 to 2 metre wide grass surfaced path proceeds in a northerly
direction for 505 metres across the field to another field gate / ladder stile
combination. Where it crosses the wet lowest point of the field, public
passage is aided by a flagstone causeway. A 2.5 metre wide stone / earth /
grass surfaced path continues, northerly, across the next field for a distance of
360 metres to yet another field gate and ladder stile combination. A 1.5 metre
wide grass / stone / earth surfaced track then proceeds in a westerly then
north-westerly then northerly direction for 540 metres to a junction with
Footpath No 3 (though FP3, itself, isn’t evident on the ground). The grass
surfaced path continues in a north-easterly direction for a further 120 metres.
At this point, the U7044 road / allggieResfricted Byway No 62 continues in a
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7.2

7.3

7.4

7.5

7.6

north-easterly direction as a 0.3 metre, petering out to nothing, grass path for
a further 60 metres to a point where its junction with a ‘proper’ stone track is
obstructed by a wire fence and drainage ditch. Pedestrian traffic appears to
avoid this fence / ditch by turning north-west to join the stone track at a field
gate, further to the west. This ‘unofficial’ diversion is signposted as part of the
Pennine Way. Beyond the fence and ditch obstruction, the U7044 / alleged
Restricted Byway follows a substantial 2.5 metre wide stone / earth / grass
surfaced track in a north-easterly direction for 555 metres to another field gate
! ladder stile combination, then continuing for a further 880 metres fo Point Q,
400 metres south-east of East Hotbank. The track itself appears to continue,
northwards, to East Hotbank. Maps appear to show another track continuing,
easterly, to a gate at Kings Crag, though this track is much less evident on the
ground now.

DISCUSSION

Section 53 (3)(c)(i) of the Wildlife and Countryside Act 1981, requires the
County Council to modify the Definitive Map when evidence is discovered
which, when considered with all other relevant evidence available to them
shows:

that a right of way, which is not shown in the Map and Statement,

~subsists or is reasonably alleged to subsist over land in the area fo
which the Map relates, being a right of way such that the land over
which the right subsists is a public path, a restricted byway or; subject
to section 54A, a byway open to all traffic.

When considering an application / proposal for a modlflcatlon order, Sectlon
32 of the Highways Act 1980 provides for “any map, plan or history of the
locality or other relevant document” to be tendered in evidence and such
weight to be given to it as considered justified by the circumstances, including
the antiquity of the tendered document, the status of the person by whom and
the purpose for which it was made or compiled, and the custedy in which it has
been kept and from which it is produced.

The representation of a path or track on an Ordnance Survey Map is not
evidence that it is a public right of way. It is only indicative of its physical
existence at the time of the survey.

The X-R-P-Q part of the route of alleged Restricted Byway No 62 is identified
on the County Council's current List of Streets as being the U7044 road. This
part of the route was identified on the Council's 1951 and 1964 Highways
Maps and on the 1958, 1964 and 1974 County Road Schedules. The route
was identified (albeit, apparently, as a pencilled addition, on the 1932
Handover Map and can be identified in the Schedule produced under the
Restriction of Ribbon Development Act 1935

The Definitive Statements for the four public footpaths intersecting with the
alleged restricted byway all describe it as a road. Clearly the route was
considered to be a public road at this time — if it had been believed to be a
highway of a lesser status, we would have expected this to be identified for
inclusion on the Definitive Map as a footpath or bridleway.

The route has been consistentlig identified as an unenclosed road / track
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7.7

7.8

7.9

7.10

7.11

on Ordnance Survey maps since ¢.1860. In the Book of Reference
accompanying the 1st Edition map, the route is described as “public road”.
Although not shown on Armstrong’s County Map of 1769 the southernmost
‘half’ is clearly depicted on Fryer's County Map of 1820, Cary’'s Map of 1827,
and the whole route would appear to be shown on Greenwood's County Map
of 1828. The southern part of the route, between the Military Road and
Hadrian's Wall, is identified as a Public Bridie Road in the Thorngrafton
Inclosure Award. '

The County Council accepts that, given the way the regulations were written
with regard to the way highway authorities could include publicly maintainable
highways in the List of Streets, there was no impediment to public bridleways
and public footpaths also being included. That is not to say that any
bridleways or footpaths were so shown — just that they could be. It must,
therefore, be entirely proper to consider each UCR on a case by case basis,
but that does not mean that we should begin with the assumption that each
UCR is no more than a public footpath unless higher rights can be proven by
other means. In Northumberland there is no evidence to suggest that public
footpaths and public bridleways were deliberately shown on the 1958, 1964 or
1974 County Road Schedules (forerunners of the modern day List of Streets).
The fact that a route is shown on these schedules must, therefore, be
evidence of some weight that public vehicular rights exist.

Letters from DEFRA, dated 2003 and November 2006, and Rights of Way
Circular 1/09 set out the approach Inspectors and order making authorities
should take in determining the status of routes included on the List of Streets.
In summary, the guidance states that the inclusion of a route on the List of
Streets is not a record of what legal rights exist over that highway but may
provide evidence of vehicular rights. However, this must be considered with
all other relevant evidence in order to determine the nature and extent of those
rights. Highway Authorities are recommended o examine the history of such

- routes and the rights that may exist over them on a case by case basis in

order to determine their status.

The Natural Environment and Rural Communities Act 2006 (NERC Act 2006)
had a major impact upon the recording of vehicular public rights of way based
upon historical documentary evidence. Under section 67 of the Act, any
existing, but unrecorded, public rights of way for mechanically propelled
vehicles were extinguished uniess one of the ‘saving’ provisions applied. In
brief, these saving provisions were: (a} if the main lawful public use between
2001 and 2006 was with motor vehicles; (b) if the route was on the List of
Streets (on 2 May 2006) and not also on the Definitive Map as something less
than a byway open to all traffic; (c) the route was legally created expressly for
motor vehicular use; (d) the route was a road deliberately constructed for
public motor vehicular use; or (e) the vehicular highway came about as a
result of unchallenged motor vehicular use before December 1930.

Of the saving provisions above, the main one (b}, will apply to the U7044 part
(i.e. X-R-P-Q) of the route. Where a route is not shown on the Definitive Map
as a footpath, bridleway or restricted byway, then the fact that it is shown on
the List of Streets will be sufficient to prevent the public’s motor vehicular
rights from being extinguished.

None of the above saving provisions would appear to apply to the S-X section
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7.13

7.14

7.15

of the alleged restricted byway route. Nor would they appear to apply to any
continuation of the vehicular highway, beyond Point Q, or to any other frack
connecting with the X-R-P-Q route.

It seems fairly clear that the X-R-P-Q section of publicly maintainable highway
was identified as an apparently marooned section of publicly maintainable
highway not because this section of public road existed in isolation, but
because its continuation(s) south of Point X {and north and / or east of Point
Q) were considered to be privately maintainable public highway.

Although the NERC Act 2006 did not directly extinguish the public’s motor
vehicular rights over the X-R-P-Q portion of the route, the practical effect of it
extinguishing public motor vehicular rights over the X-S section, and over any
northerly continuation or any other connecting route, is that the public’'s motor
vehicular rights over the X-R-P-Q} are now isolated. If they were not isolated, it
would be appropriate to recognise these public motor vehicular rights by
recording this section of the route as byway open to all traffic. However, case
law would seem to indicate that these public motor vehicular rights cannot
exist in isolation. The Kotegaonkar v Secretary of State for Environment, Food
and Rural Affairs case, was determined in the High Court, in 2012, It
considered a situation where an Inspector appointed by the Secretary of State
had confirmed a definitive map modification order adding a public footpath
across land in between a health centre carpark and the forecourt of some
shops. The public had unhindered access to the car park and the forecourt,
though neither of these were public highways. It was the owner of the land in
between these two locations that disputed that a public right of way could be
established between them. Mr Justice Hickinbottom found against the
Secretary of State, citing the earlier case of Bailey v Jamieson (1875-76) he
concluded:

“Therefore, as a matter of law, on principle and authority, | do not
.consider that a way to which the public has no right of entry at either
end or at any point along its length can be a public highway at common
law.” o

The Kotegaonkar and Jameison cases both concerned public footpaths.
These footpaths could not exist in isolation. Applying the same principle to the
X-R-P-Q route, it is considered that public motor vehicular rights cannot exist
in isolation — the public has no right of entry to the route (with a motor vehicle)
at either end or at any point along its length. This does not mean that all
public rights have been extinguished over the X-R-P-Q route. The public still
has a right of entry to the route on foot, on horseback, by bicycle and with non-
motor vehicles. These same non-motor vehicular rights will, therefore, still
remain over the X-R-P-Q route.

The Cycling UK and Bardon Mill Parish Council consultation responses voice
concerns regarding motor vehicular use of this route, and the harm that could
be caused by motor vehicles. The X-R-P-Q section is an unclassified County
road and, as such, most people might presume the public had motor vehicular
rights over it. The National Park Authority has recently indicated that it was
aware of, and concerned about, instances of public motor vehicular use of the
route. Concerns regarding damage that might be caused by public vehicular
use of the route aren't considered to be relevant, when determining what
public rights actually exist. That said, by clarifying that the S-X section is only
a restricted byway, and by establishing that, public motor vehicular rights
would appear to have been exXfayehg@ over the X-R-P-Q unclassified
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8.1

8.2
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8.4

County road section too, the Council believes that motor vehicular use of the
route will actually be discouraged, not facilitated.

Adyvice from the Planning Inspectorate in their ‘consistency guidelines’ states
that it is important to have the correct width, where known, recorded in the
definitive statement. Where no width can be determined by documentary
means (such as an Inclosure Award, Highway Order or dedication document),
there is usually a boundary to boundary presumption for public highways.

The S-X-R section was set out as a 30 foot (i.e. 9.14 metre) wide public
bridleway in the Thorngrafton Inclosure Award. The restricted byway, over this
section, should not be less than that. Since the remainder of the route is not
enclosed now, nor does it appear to have been enclosed previously, it is
proposed that, if it is to be recorded as a restricted byway, it should be
identified with the Council’'s standard default width of 5 metres (i.e. wide
enough for two carts, travelling in opposite directions, to pass each other.

CONCLUSION

In light of the documentary evidence available, it appears that public vehicular
rights have been reasonably alleged to exist over the route of alleged
Restricted Byway No 62.

The Natural Environment and Rural Communities Act 2006 would appear to
have extinguished the public’'s motor vehicular rights over the S-X part of the
route.

At common law, the public’s motor vehicular rights over the X-R-P-Q part of
the route would also appear to have been extinguished.

It would be appropriate to recognize the public’s remaining rights over the S-X-
R-P-Q route by recording this as a restricted byway on the Definitive Map.
BACKGROUND PAPERS
Local Services Group File: E/3/62z

Report Author Alex Bell — Definitive Map Officer

(01670) 624133
Alex.Bell@Northumberland.gov.uk
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Extract from the Council’s 1951 Highways Map
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Original Definitive Map
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NORTHUMBERLAND COUNTY COUNCIL

NATTONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 1949,
PART IV,

PUBLIC RIGHTS OF WAY — STATEMENT.
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NORTHUMBERLAND COUNTY COUNGIL

WATIONAL PARKS AND ACGESS TO THE COUNTRYSIDE ACT, 1949.
PART IV,

PUBLIC RIGHTS OF WAY ~ STATEMENT.
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NORTHUMBERLAND COUNTY COUNCIL

NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 1949.
PART 1V,
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Original Definitive Map

Hexham RD area
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Extract from the Council’s 1964 Highways Map
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First Review Definitive Map
(1963)
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NATTONAL PARKS AND ACCESS TO THE CQUNTRYSIDE ACT, 1949,
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PUBLIG RIGHTS OF WAY - STATEMENT.
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Highways Act 1980 Section 36(6)
County Of Northumberland

List of Streets which are highways maintainable at the public expense

Road Number

uzo41

uro42

U7043

U7044

uro4s

uro46

02-May-2006

As at 02-May-2006
Description Length - Metres
Total length for U7041 6,004
U7038 JCT TO CAWBURN BRIDGE 1,336
Total length for U7042 1,336
U7038 JCT TO PEATRIGG PLANTATION 926
Total length for U7043 926
COURSE OF ROMAN VALLUM TO EAST HO 3,587
Total length for U7044 3,587
C302 JCT TO MILL LANE 105
Total length for U7045 105
GRANGE ROAD TO BACK OF WESTGATE 24
SYCAMORE BACK STREET 38
SYCAMORE BACK STREET 15
€302 JCT TO SYCAMORE STREET 76
GRANGE ROAD 73
WESTGATE BACK STREET 45
€302 JCT TO GRANGE ROAD 49
C302 JCT TO GRANGE ROAD 50
C302 JCT TO BLACK BULL LANE 90
C302 JCT TO MARKET PLACE 32
C302 JCT TO ASHCROFT TERRACE 94
C302 JCT TO 30MPH HALTWHISTLE (SOUT 103
30MPH HALTWHISTLE (SOUTH) TO A69 JC 91

Page 461 of 730
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MR JUSTICE HICKINBOTTOM:

Introduction

1.

This claim raises this question: can a way which is not connected fo another public
highway, or to some other point to which the public have a right of access, itself be a
public highway?

Legal Backaround to the Claim

2.

Under section 53(2)(b) of the Wildlife and Countryside Act 1981, a surveying
authotity has a duty to ptepare and keep under continuous review a “definitive map
and statement” recording public rights of way within the administrative area for which
it is responsible, and to modify that map and statement where events listed in section
53(3) occur which appear to the authority to require such a modification. Those
events include:

“(b) the expiration, in relation to any way in the area to which
the map relates, of any period such that the enjoyment by the
public of the way during that period raises a presumption that
the way has been dedicated as a public path...

(¢) the discovery by the authority of evidence which (when
considered with all other relevant evidence available to them)
shows —

(i) that a right of way which is not shown on the map and
statement subsists or is reasonably alleged to subsist over
land in the area to which the map relates, being a right of -
way such that the land over which the right subsists is
public footpath...”. :

Schedules 14 and 15 set out a procedure by which a member of the public can apply
to the authority for a modification of the map and statement. If, upon investigation,
the authority is satisfied that a ground for amendment is made out, then it may make
an order of modification. However, if an objection to that order is lodged within the
specified time period, then the order does not take effect unless and until it Is
confirmed by the Secretary of State, who may (and usually does) appoint an inspector
under paragraph 10 of schedule 15 to make the appropriate decision.

Schedule 15 of the 1981 Act and the Rights of Way (Hearings' and Inquiries
Procedure) (England) Rules 2007 (SI 2007 No 2008) provide the procedure for the
inspector to follow. He may decide to confinm the order, with or without
modifications (paragraph 7(3) of schedule 15); or not confirm the order, in which
event the order does not take effect (paragraph 2 of schedule 15). The inspector must
give reasons for his decision {rules 14(2) and 26(2) of the 2007 Rules).

By paragraph 12 of schedule 15 , if a person is aggrieved by an order which has taken

effect, then he may apply to the High Court which may, if satisfied that the order was
not made within the powers of the Act, quash the order or the relevant part of it.
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Other than by that procedure, the validity of an order “shall not be questioned in any
legal proceedings whatsoever” (paragraph 12(3)).

Factual Backeround te the Claim

6. In the late 1990s, the Claimant Dr Kumar Kotegaonkar wished to purchase a plot of
land in Mill Lane, Bury (“the plot of land™), between the Mile Lane Health Centre and
a parade of shops, from the Second Defendant (“the Council”). The health centre is
privately owned by the Bury Primary Care Trust (“the PCT”). The shops are
privately owned by the Claimant and a third party, jointly.

7. Because a route of paving stones was visible, from the health centre car park across
the plot of Jand to the forecourt of the shops, during the negotiations for the sale and
purchase of the plot of land, the Claimant’s solicitors wrote to the Council, as vendor,
to enquire about it. Having earlier noted that no such path was shown on the
definitive map, on 24 June 1999 the Council Solicitor wrote to the Claimant’s
solicitors:

“In respect of the paving stones which have been laid across the
site { have received confirmation from the Borough Engineer
that the Health Centre Manager was verbally given permission
to place the paving stones along the Council’s land and
therefore there is no possibility of prescriptive.rights being
acquired as the Council’s consent was initially sought...”. .

8. The sale and purchase of the plot of land proceeded to completion in 2002.

9. In April 2008, the Claimant sought planning permission from the Council to develop
the plot of land for sheltered housing. There was some opposition to this
development; but planning permission was granted on 7 August 2008.

10.  On 15 August 2008, an anonymous letter accompanied by 30 right of way user forms
was submitted to the Council, claiming a public right of way over the plot of land
from the health centre car park to the forecourt of the shops. On 16 February 2009, a
formal application was made to the Council as the relevant surveying authority under
schedule 14 of the 1981 Act for recognition of the claimed path as a public footpath,
by a modification order to add the path to the definitive map and statement. The
claimed path was from Watling Street (a public highway), over the land on which the
health centre stands, and then along the line of paving stones across the plot of land to
the forecourt of the shops.

11.  !The Council duly made an order (the Metropolitan Burgr (Public Footpath Number
181, Bury) Order 2010, “the Footpath Order™), but limiting the route of the path to
where it left the health centre land, on the basis that there was no identifiable specific
route across that land, The public footpath was consequently restricted to the crossing
of the plot of land.

12, The Claimant objected to the Footpath Order and, under the provisions of the 1981
Act to which I have referred, the Secretary of State appointed an inspector, Ms Susan
Doran (“the Inspector™). Following investigation, she found that the footpath was
dedicated both under the provisions of section 31(1) of the Highway Act 1980 (to
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which I shall turm shortly), and at common law. She dismissed the objection, and
confirmed the Footpath Order; a decision which, effectively, disenables the Claimant
from proceeding with the development of the plot of land in accordance with the
planning permission he has obtained.

In this claim, he seeks to quash the Tnspector’s decision.

Highways

14.

15.

16.

17.

Curiously, “highway” is not defined in any of the Highways Acts, nor does it appear
to be defined in any other relevant statute. Even the interpretation provisions of the
main statute (now section 328 of the Highways Act 1980) do not define the tern: they
merely provide that it includes “the whole or part of the highway”. Consequently, for
the definition of “highway”, recourse must be had to the common law.

In the words of Wills J in Ex parte Lewis (1888) 21 QBD 191 at 197, a highway is:

“_..aright for all Her Majesty’s subjects at all seasons of the
year freely and at their will to pass and repass without let or
hindrance.”

Whilst later cases may have used less flamboyant language, that definition is
uncontroversial, well-settled and is adopted as the definition of “highway” in
Haisbury’s Laws of England, Vol 55, “Highways, Sireets and Bridges”, 5th Edition
(2012).

At common law, a “highway” is therefore a public right of way, defined by reference
to a number of essential characteristics, namely:

i) The passage must be as of right, not mere permission.
ii) The right must be a right to pass at will.

iii)  Although the right may be for a limited purpose - such rights of passage may
be for vehicles (i.e. a road), or for pedestrians and animals (i.e. a bridleway), or
for pedestrians only (i.e. a footpath) — it must be a right owned by the whole of
the public, not merely a portion of the public.

iv) The right must be over a defined route: the common law did not recognise a
right to stray or wander over land.

vy The right must be permanent: a highway c ot be extinguished at comumon
- law except by way of complete physical destruction, hence the maxim, “Once
a highway, always a highway”. Short of physical destruction, extinguishment

relies upon statutory provisions.

Before the Highway Act 1835, the creation of a highway was also dependent upon the
common law, which identified two essential elements: dedication by the owner of the
land, and acceptance by the public of the way. Each element was important. For a
landowner, the dedication of a highway over his land meant that he divested himself
forever of the right to exclude members of the public from using the dedicated land
for the purposes for passing and repassing. For the public, the-dedication of a
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18.

19.

-20.

21.

- highway meant the adoption of a burden as well as a benefit: for example, liability for

the repair of almost all highways fell upon the public in the form of the parish in
which the highway was situated. It is therefore unsurprising that the common law
required an intention both on the part of the landowner permanently to divest himself
of some of his propmetonal rights, and on the part of the public to accept the utility of
the way.

Dedication by a landowner could be by way of express act or declaration; but, even in
the absence of clear evidence of such an express intention, it could be inferred from
usage by the public and acquiescence in that use by the landowner. Although
sometimes referred to as a “presumption”, there was no presumption of dedication at
common law: the common law simply accepted that a conclusion that dedication by
the owner had occurred at some time in the past could be inferred from evidence as to
the manner and length of usage (although, at common law, no particular length of
time of usage was either necessary or sufficient). Such a conclusion, however, could
only be based upon a finding, express or mplicit, that the usage of the route in the
past had been as a highway.

Therefore, for the route to become dedicated as a highway the past usage had to be by

. the public, and not a mere section of the public: the inference would therefore be

thwarted by a restriction of the persons enabled to use the way, e.g. to the inhabitants
of a particular parish (Poole v Huskisson (1843) 11 M & W 827). Further, the
previous use had to be as of right, and not, e.g., by way of permission of the
landowner: so that the inference might also be thwarted by evidence of signs placed
on the way making clear that the landowner granted permission for the public to use
the route over his land.

The common law rules remain important, as will soon become apparent. However,

-the creation of highways is now the subject of statute.

The current provisions are found in the Highways Act 1980. These provisions cover
creation by (for example) construction, agreement, declaration and order. In addition,
whilst the common law required actual dedication by a landowner (whether express or
implied), section 31(1) of the 1980 Act creates a statutory presumption of dedication
of a route as a highway, in the following terms:

“Whete a way over any land, other than a way of such
character that use of it by the public could not give rise af
common law fo any presumption of dedication, has been
actually enjoyed by the public as of right and without

. interruption for a full period of 20 years, the way is to be

' deemed to have been dedicated as a highway unless there is
sufficient evidence that there was no intention during that
period to dedicate it” (emphasis added).

Unlike the common law, that provision does create a true legal presumption. If the
conditions of the provision are satisfied, then, as a matter of law, dedication is deemed
to have occurred; although the presumption is expressly rebuttable, by evidence that
there was no intention during that period to dedicate it.
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22.  As can be seen, this statutory provision retains common law concepts. By virtue of

the emphasised words, there can be no deemed dedication of a highway under section
31 if the way over which such dedication is alleged is of such a character that, at
common law, use of it could not give rise to a inference of dedication. As I have
already indicated, there was no presumption of dedicalion known to the common law
(see paragraph 18 above): “presumption” here clearly means “inference”.
Additionally, the statutory requirements retain such common law concepts as
enjoyment of the way by the public as of right.

The Inspector’s Findings and Decision

23

The Inspector found as follows:

i) The health centre land and the land on which the shops are situated — which
are joined by the footpath over the plot of land — are in private ownership, and
there is no public right of way over either of them. In so far as members of the
public enter either piece of land (e.g. to get to the footpath), they do so as
licensees. The Inspector dealt with that 1ssue thus:

“13. There is no legal requirement that a public right of
way must lead to publicly owned land, and clearly many
public rights of way cross private land. 1 agree with the
Coungcil that the shopping parade is a place to which the
public would wish to go (it presently contains amongst
other facilities a supermarket and Post Office), indeed 1
consider the public would have a reasonable expectation
to go there. The Health Centre car park may also be
considered to be a place to which the public may wish to
resort.

16. On balance I consider that in connecting two places
to which the public resort the [path] is not precluded from
existing as a highway.

37. Tt was suggested that if the Order were to be
confirmed, the PCT could fence off their land at point B
[i.e. where the path meets the PCT land]. However this
is not a matter relevant to my consideration of whether or
not the tests have been met and a right of way subsists.”

In the light of those extracts, I should perhaps say, for the avoidance of doubt,
that, even if a public right of way did not exist across the plot of land,
members of the public could very easily walk from the health centre to the
shops, along Watling Sireet and Mile Lane (both public highways), although
the walk may be a few yards longer. The path would do no more than
effectively cut off the short corner made by those two public highways.
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24.

25,

i} The relevant date for “calling into question” the existence of the footpath was
2008, so that, for the purposes of section 31, it was necessary for the
proponents of the footpath to show uninterrupted use of the path as of right by
the public in the 20 year period from 1988.

iii)  There had been a “longstanding short cut across the [plot of] land, as reflected
by the Order” which had been used, uninterruptedly, by members of the public
for the relevant 20 year period.

iv) The key issue was whether the public use of the footpath had been with the
permission of the landowner. It had not.

V) There was no evidence to rebut the presumption of dedication consequently
arising under section 31.

There is no challenge to these findings of fact. On the basis of them, the Inspector
found that the footpath was deemed to have been dedicated to the public as a
highway, nnder section 31.

In the alternative, she held that an implication of dedication arose under the common
law. However, before me, it was common ground that, if dedication could not be
deemed under section 31, then it could not be inferred at common law. The
alternative ground fot confirming the Footpath Order therefore adds mothing of
substance; and I need not deal with it further.

The Issne

26,

27.

28.

29.

The Inspector’s findings of fact set out above satisfy many of the requirements of
section 31: they amount to findings that the way over the plot of land had been
enjoyed by members of the public without interruption for a period of 20 years, and
there was insufficient evidence of intention not to dedicate it during that period.

However, there is a caveat to section 31, namely that the relevant way must not be “a
way of such character that use of it by the public could not give rise at common law to
any presumption of dedication”. In this case, Mr Sauvain QC for the Claimant
_submltted that this path was such a way; because, at common law 2 route that is
GSSQI;tIEL]_ c;harac_tggs_tm_of bemg open to pass_age and repassace by all members of the
public at will, and a way to which the public has no right of entry at either end or at
any point along its length cannot be a public highway at commeon law, as a matter of
law.

. Mr Buley for the Secretary of State subrmitted that it could. He accepted that the fact

that a route was inaccessible to the pubhc as of right may be relevant to the question
of whether the landowner had an intention to dedicate — or, in the terms of section 31,
whether the landowner could rebut the presumption of dedication after 20 years
usage. However, he submitted that the common law does not say that, as a matter of
law, a route that is inaccessible to the public as of right cannot be a public h1g11way

There is an additional claim, that the Inspector’s reasons were deficient — but that is
not a claim of substance, because, whatever her reasons, the Inspector was either right
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30.

or wrong in proceeding on the basis that a route that is inaccessible to the public as of
right is capable of being a public highway.

- Tt is that issue upon which this claim falls to be decided.

The Characteristies of a Highway

31.

32

33.

34,

35.

36.

The common law, coyly and somewhat surprisingly, does not appear to have any
authority directly on this issue; and the authorities to which I was referred are, in the
main, old and of limited assistance. The submissions of Mr Sauvain and Mr Buley
were consequently based largely upon general principles, as, inevitably, is this
judgment.

As a matfter of principle, in my judgment, the concept of an “isolated highway” (ie.a
highway that is unconnected to any other highway, either directly or via land over
which the public have a right of access) is incongruolis, because such a way does not
have all of the requisite essential characteristics of a highway, for it is not a way over
which there is “a right for all Her Majesty’s subjects at all seasons of the year freely
and at their will to pass and repass without let or hindrance”.

Where, as here, the only people who can lawfully pass or repass along the relevant
route are those with a licence to enter and cross other land, the public do not have a
right to pass over that route “freely and at their mli” They can only do so at the will
of the owners of the land over Wh10h they have to exercise a license to get to the way.
As a matter of law, those owners may, if they wish, withdraw the licence at any time;
or, in more practical terms, physically block access to the way by walls, fences or
other hindranccs, with the result that the way is unusable by all or possibly any
members of the public. A highway, once in existence, has the additional
characteristic of permanence, in the sense that it cannot cease to exist at common law,
short of physical destruction. Where access to the way might lawfully be blocked at
any time by adjacent landowners, the public’s ability to pass along the way is not as
of right and is of such fragility that it simply does not and cannot have the necessary
“characteristics of a highway.

The fact that, in practice, the owners of the land at either end of the path may not have
put any restrictions on those who are allowed to cross their land, either currently or in
the recent past, is not to the point. The definition of a highway is determined by the
nature of those who use the way; they must have a right, practically enforceable, to do
$0.

The position would of course have been different in this case if there was additionally
a public right of way over the health centre land and/or the 'land on which the shops
are sitnated, joining one or both ends of the route over the Claimant’s land to the
public highway; but the Inspector made an express finding that that was not the case.

In the terms of section 31, in my judgment a way to which the public has not had
access from another highway or from other land over which the public have access as
of right fails to meet the statutory criteria because, on a frue analysis of the common
law principles upon which the statutory criteria are founded, (i) it has not been
enjoyed “as of right” for the requisite (or, indeed, any) period; and (ii) it is a “a way of
such character that use of it by the public could not give nise at common law to any
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37.

38.

39.

40.

41.

43,

presumpfion of dedication™ These are not, in truth, distinct deficiencies; but rather
two reflections of the fact that an essential characteristic of a highway is that it must
be a way enjoyed by the public as of right.

There is good justification for that principled approach. A public highway, once in
existence, imposes burdens on the public, including keepmg the way free from
obstructions and, often, the burden of repair and maintenance. There seems to me no
good reason why the common law would or should impose such burdens on the
public, unless the public has the legal right, practically enforceable; to use the way
without any let or leave. If a philanthropic landowner wishes to allow people to cross
his land, in circumstances falling short of those necessary to create a public highway,
then he may do so by other legal means, such as a licence, with possibly a wide scope
of beneficiaries, and possibly of long-standing if not indefinite duration. However, he
cannot, for example, dedicate a route across his land as a public highway if its use is
restricted to a portion of the public, or if the route is insufficiently defined. He cannot
create a public hjghway, with the obligations that that imposes on the public, if that
which he wishes fo give away falls short of the criteria required by Iaw for a highway
to exist.

If that is the direction that principle points, are there any authorities that point another
way?

I should at the outset thank Mr Sauvain and Mr Buley for their assiduous and helpful
research, and their submissions on the cases they have found. Iam confident that they
have missed none of relevance.

I appreciate that the point appears never to have been directly in issue; but it is
noteworthy that in none of these cases has a way that is unconnected to any other
highway, either directly or via land over which the public have a right of access, been

{found to be a public highway; nor, in my judgment, do any suggest that such a way _

might, as a matter of law, be a public highway.

The authorities grapple with (and, in my respectful view, occasionally confuse) two
issues, namely (i) the essential characteristics of a highway (a question of law), and
(i) the intention of the landowner to dedicate (essentially a question of fact, for
determination on the available evidence). The two issues of course are interrelated,
because some factors (such as permission) are relevant {o both, and the nature of the
route may generally be evidence for or against its earlier dedication as a highway: as I
have indicated, a finding of dedication can only be based upon a finding, express or
implicit, that the usage of the route in the past had been as a highway with all the
necessaq( characteristics that that entails, |

However, the issues are nevertheless analytically discrete; they have different bases
(the former being a question of law, and the latter a question of fact); and, in some
circumstances, it may be important to consider them separately. For example, -
whatever a landowner § intention, as 1 have indicated, he cannot dedicate (expressly
or by unphcatlon) a route as a public highway, if that route does not have the
necessary attributes to be a highway.

I have set out above (paragraph 16) the essential characteristics of a highway. Most
of the cases to which T was referred considered whether there was a further such
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44,

45.

46.

47,

48.

characteristic, namely whether, as a matter of law, a highway must have a ferminus a -
quo and a ferminus ad quem, 1.e. a public terminus at either end.

Early cases suggested that that might be a legal requirement for a highway. However,
by 1925, it was well-established that a cul-de-sac could be a public highway. In
Moser v Ambleside Urban District Council (1925) 89 JP 118 at page 120, having
approved a passage from another passage from Wills J in Eyre v New Forest Highway
Board (1892) 56 JP 517, Atkin LT said:

“It has been suggested that you cannot have a highway except
insofar as it connects two other highways. That seems to me
that too wide a proposition. I think you can have a highway
leading to a place of popular resort even though when you have
got to the place of popular resort which you wish to see you
have to return on your tracks by the same highway...”.

Two points are worthy of note from that passage. First, the reference 1o “a place of
popular resort” marks the difficulty of proving that a landowner intended to dedicate a
way for public use over his land, where that way is from a place where the public
have a right to be (such as-public highway) to a place where the public have no right
to be. The case makes clear that that.is not a legal bar, but only an evidential
challenge to the person asserting that a highway has been created; but it may be a
substantial challenge in a case conceming a cul-de-sac in a rural place (see, e.g.,
Attomey General v Antrobus [1905] 2 ChD 188, especially at pages 206-7). It will be
easier to prove if the cul-de-sac goes to “a place of popular resort”, such as a local
beauty spot.

Second, Atkin LJ did not suggest that a way without any connection to a highway or
other land to which the public have a right of access might be a highway; indeed, he
referred specifically in the case of the cul-de-sac to the ability “to return on your
tracks by the same Aighway” (emphasis added).

The other main authority to which I was referred, at some length, was Bailey v
Jamieson (1875-76) LR 1 CPD 329, an old and far from easy case. It was refreshing '
to see that the case, to show cause on a rule nisi made by Pollock B at the Newcastle
Spring Assize, was heard in a single day by a Divisional Court of Common Pleas of
three judges (Lord Coleridge CJ, Denman and Lindley IJ), with each judge giving
judgment in a single paragraph that same day. It is on the other hand dispinting that,
over 130 years later, academic writers still debate what the case decided, a debate
which, by virtue of this case, has now spread to this court.

The facts, at least, were straightforward. The case concerned a public highway in the
form of a footpath from Sheepcote Rectory to the village of Bothal, in
Northumberland. However, as a result of stopping up orders properly made by the
local quarter sessions in respect of other highways, there ceased to be any access to
the footpath from a highway, or any other Jand to which the public had access. That
the earlier stopping up orders had left this isolated footpath appears to have been an
error: if a stopping up order had been sought in respect of this footpath also, it seems
inevitable that it would have been granted. However, it was not sought. The evidence
was that the defendants had no permission from any adjacent Jandowners to be on
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their land; so that they could only access the footpath by trespassing on the adjacent
land to get to it.

The defendants relied upon the common law maxim, “Once a highway, always a
highway”. They submifted that the public footpath could only be extinguished by a
stopping up order or other device provided by statute. However, the court discharged
the rule, helding, as the headnote says:

“A way ceases to be a ‘public highway’ where the access to it
at either end has become impossible by reason of ways leading
to it having been legally stopped up.”

Mr Buley submitted that this case supported his submission that, as a matter of law, at
common law a way isolated from a highway or other land to which the public had a
right of access could be a highway, the difficulty for the proponent of such a highway
being not legal, but evidential. Where a way is isolated from highways and other land :
over which the public have the right of passage or access, for obvious reasons it may
be evidentially difficult to show that there was an intention to dedicate the land for
public passage.

In support of that proposition, and in support of his interpretation of Bailey v
Jamieson, he relied on two passages from Mr Sauvain’s own book, “Highway Law”,
4th Edition (2011). At paragraph 1-18, the author says:

“The existence of a public right of passage across land implies
some reason for the public to exercise the right of way.
Traditionally, highways have been links between towns and
villages. Thus, the need for a public terminus at either end (a
ferminus a quo and a terminus ad quem) has been considered in
the past as a necessary characteristic of a highway. This must,
however, be considered with some caution. Certainly it has
been held, probably as a rule more of convenience than of legal
principle, that if access to a highway is cut off at both ends, asa
result of stopping-up orders, the remaining section, to “which
the public could only have access by trespassing over private
land, ceases to be a highway... Essentially, the existence of a
public terminus is an important element in the evidence to
prove a highway: “It is always a strong observation to a jury
that the way leads nowhere” (per Crompton J in Bateman v
Bluck (1852) 18 QB 870...). However, there is certainly no
rule of law that a cul-de-sac may not be a highway, whether iq
be in a town or in the country. In the latler case, however, a
practical evidential problem may arise in establishing some
reason for the creation of the public right of way.”

He then refers to Moser v Ambleside Urban DlStl‘ICt Council and Eyre v New Forest
Highway Board, before proceeding:

“Where no obvious reason for public use of a cul-de-sac
appears, then other evidence (for example, of repair) will
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assume greater importance in establishing that the road is a
highway...”.

The second passage is from the chapter on “Extinguishing and Diversion of
Highways”. Having indicated that the common law did not recognise any concept of
abandonment of a highway, except where the route had been physically destroyed, the
text continues (at paragraph 9-05):

“A more difficult point is whether a highway, which becomes
isolated through the physical destruction or legal stopping up of
all its connecting highways, remains a public right of way even
though the public no Jonger have access to it. In Bailey v
Jamiegon it was held that a highway, comnected at both ends to
a highway which was then stopped up, itself ceased to be a
highway. In that case the highway had become isolated and
there was no question of any other land being served by the
highway and the decision seems to emphasise the maxim that a
highway needs a ferminus a quo and a ferminus ad guem.
However, that maxim is most commouly applied to the need for
evidence of public utility in order to establish public user, and
is not an essential attribute of a highway. The extent of the
principle in Bailey v Jamieson, which seems on its facts to have
been based on pragmatism, must be uncertain.” '

A footnote then continues:

“A case for stopping up such a highway on the grounds that its
retention is unnecessary would seem, however, to be
unanswerable.”

Mr Sauvain is, thankfully, still alive and well; and Mr Buley relied upon those
passages, not for their inherent authority, but for the reasoning they deploy.

Unfortunately, I do not accept that reasoning; nor do I accept the premise that Bailey
v _Jamieson supports the Secretary of State’s cause. Indeed, in my view, it
substantially undermines it :

The judgments in Bailey v Jamieson are short; but each makes clear that the footpath
in question, having been isolated from other highways in the manner I have described,
ceased to be a highway because it ceased to have all of the essential charactenstics of
a h1ghwa¥ The Lord Chief Justice said (at page 332-3):

“It is necessary, therefore, to determine whether or not [the
footpath] remains a highway. I am of opinion that it does not.
Its character of a public highway is altogether gone.”

Denman J agreed, and added that, despite the dictum, “Once a highway, always a
highway’”:

“... I think we are compelled to hold that this is a case where
that which formerly was a highway, but which, though it has
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been not been stopped by statutory process, has, by reason of
legal acts at either end of it, ceased to be a place which the
Queen’s subjects can have access, loses its character of a

highway.”
Lindley J also agreed, adding:

“[The plaintiff’s] argument amounts in substance to this, that
there cannot be a public highway public access to which has
lawfully been stopped at either end. Iagree to that.” i

Bach judgment was therefore apparently firmly based on the premise that a way
whtch is not connected to another public highway, or to some other point to which the
pubhc have a right of access, cannot itself be a public highway because it lacks an
essentml charactenstu: ofa 111ghway

Mr, Buley made two submissions in respect of that.

First, he submitted that this casé was distingunishable from Bailey v Jamieson, because
in that claim the defendants could not get to the footpath without trespassing over
adjacent land, whereas in this case members of the public could get to the footpath,
from either end, by exercising a licence granted to them to do so by the owners of the
land at either side. Indeed, the Inspector appears to have found that the public had
exercised such a licence at one end of the path or the other or both for over 20 years,
although not such as to create a public highway over either the health centre land
(express finding of no public right of way) or the land on whlch the land was situated
(no finding either way).

However, this difference between the cases is immaterial. As I have already
indicated, the public have no right to access the footpath in this case, over either
parcel of adjacent land. They may lawfuily be prevented from going onto the health
centre land or the shopping parade today. It is certainly not fanciful to suggest that
the licences might be withdrawn: before the Inspector, both landowners objected to
the right of way over the plot of land. On the other hand, in Bailey v Jamieson the
defendants or others could have been granted a licence by adjacent landowners to
access the path in that case. But those circumstances cannot affect the legal status of
the relevant footpath, which is dependent upon the public having a right of access to
it. Inneither Bailey v Jamieson nor this case, irrespective of licences that may or may
not have been given to members of the public to cross the adjacent land, was there
any such right.

Second, Mr Buley relied upon the judgment of the Lord Chief Justice in Bailey v
Jamieson, with which the rest of the court agreed, that the relevant characteristic of a
highway that was missing in that case was the fact that the footpath did not have a
terminus a quo and a ferminus ad quem. He said (at page 332):

“... [T]o constitute a highway, there must be some notion of a
passage which begins somewhere and ends somewhere, and
along which the public have a right to drive or to walk from its
beginning to its end. Here, that notion is entirely absent.”
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submitted Mr Buley, it is now accepted that, in the cul-de-sac cases, the absence of a
terminus is not legally fatal for the proponent of the footpath; it is merely an
evidential challenge. In this case, on the evidence, the Inspectior found that the
owners of the plot of land had intended to dedicate the land to the public. That
finding is not challenged.

I accept that, in his judgment, Lord Coleridge relied upon old cases which suggested
that it was a necessary requisite for a highway to have a ferminus a quo and a
terminus ad quer; and that, at least since 1925, that has not been a legal requisite (see
paragraph 43 above). However:

i) That quoted passage has to be considered in the context of the Lord Chief
Justice’s judgment as a whole. He said of the cul-de-sac cases:

“The conclusion to which the court came in those cases
was that the stoppage of one end did not make a road
cease to' be a common highway; for, though it thereby
became a cul-de-sac, the public still might have the right
o go over it to the end and back.”

When read as a whole, the full judgment makes it clear that the prevention of
the right of access to the public at either end of a way does deny that way the
attributes necessary for it to be a public highway.

i} In any event, although they agreed with him, the other two judges of the court
made it abundantly clear that it was that missing characteristic that prevented
that way being a highway.

Nor am 1 impressed with a number of suggestions in Mr Sauvain’s book; relied upon
by Mr Buley. I do not agree that Bailey v Jamieson emphasises the now outdated
proposition that a highway must have a terminus a quo and a ferminus ad quem.
Rather, in my view, the judgments when read as a whole, properly emphasise the need
for a highway to be connected to another highway, or to other land to which the
public have a right of access. Nor do I consider that, when properly construed, Bailey
v Jamieson is at all focused on the evidential challenge for those seeking to show that
a way has been dedicated as a highway. Nor do I consider that the decision is based
upon pragmalism, rather than principle. Nor do T agree, so far as Mr Sauvain’s book
or Mr Buley’s submissions suggest, that Bailey v Jamieson is wrong.

When properly interpreted, in my judgment, the decision in Bailey jv Jamieson is
anthority for the common law principle that a way which is not connetted to another
public highway, or to some other point to which the public have a right of access,
cannot itself be a public highway because it lacks an essential characteristic of such a
highway namely a right for the public to pass and repass over the route at will.

Mr Buley relied upon two other authorities with which, for the sake of completeness, I
should deal. '

First, he relied upon the only authorily in which Bailey v Jamieson appears to have
been cited, namely Great Central Railway Company v Balby-with-Hexthorpe Urban
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District Council [1912] 2 ChD 110. The case concerned variows sections of a
highway, one issue being whether the extinguishment of public rights of way over ane
section (the yellow section) resulted in the extinguishment of such rights in another
section (the red scction). Joyce J said (at page 123):

“[The railway company] say reasonably, I think, by reason of
the case of Bailey v_Jamieson, that if both ends of a piece of
land, which is subject to a public right of way, are closed, and
there is no access to the intervening piece for the public, then
the latter as a maiter of fact is also closed, although perhaps,
technically there may still be some public legal rights existing
in respect of it.”

Mr Buley submitted that this suggested that Bailey v Jamieson was decided on the
basis that the absence of any connection with land to which the public had access was
one factor taken into account in respect of the question of fact as to intention fo
dedicate, not in respect of the question of law as to the essential characteristics of a
highway. However:

i) Although the passage T have quoted is not unambiguous, I am not at all sure
that that was Joyce J’s understanding of Bailev v Jamieson; because he
immediately continued;

“I think, however, that if the rights of way are
extinguished over the yellow, then, on the authority of
this case of Bailey v Jamieson, the railway company
would have established that the public rights over the red
and yellow were gone.”

That suggests that they would have “gone” as a matter of law.

ii) In any event, his comments appear to have been obifer dicta; and, in so far as
they suggest that Bailey v Jamieson did no more than indicate that, in
assessing whether a landowner had an intention to dedicate a way to the public
the court had to take into account all circumstances including the fact that a
way was 1solated, then I respectfully consider them to be wrong,.

The second authority was the recent case of Newhaven Port and Properties Ltd v East
Sussex County Council [2012] EWHC 647 (Admin). This concerned the registration
of West Beach, Newhaven, as a village green under the Commons Act 2006. The
Commons Act concerns the rights of “a significant number of inhabitanti of any
locality. .. [to indulge in] lawful sports and pastimes on the land for a period of at least
20 years.” One issue in the case — there were many - was whether such a right could
exist in respect of land to which the public had no right of access. Ouseley J
considered that the absence of any right of access was not determinative of the issue
as to whether there was a right to perform sports and pastimes: it would be merely
evidence that there was no such right (see [163]-[164]).

I can deal with the case shortly. Although of course there are some parallels between
the scheme for creation and recognition of highways, and that for the creation and

~ recognition of village greens, the schemes have obvious differences. In particular, as
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I have explained, for a way to be a highway, it must have certain essential
characteristics. One, retained by section 31, is that it must be available to the whole
of the public as of right. A village green certainly does not have to have the same
characteristics. The comments of Quseley J about the intention to dedicate on the part
of landowners in each scheme does not bear on the question of whether access to a
highway or other land to which the public have a right to access is a necessary
characteristic of a highway. For those reasons, 1 do not consider the Newhaven case
to be of any material assistance to me. '

Conchision

72.

73.

74.

75,

Therefore, as a matter of law, on principle and authority, T do not consider that a way
to which the public has no right of entry at either end or at any point along its length
can be a public highway at common law.

The Inspector, in directing herself that it was capable of being a public highway,
misdirected herself in law. She was not referred to Bailey v Jamieson; and I am afraid
that, understandably but erroneously, she misconstrued the relevance of the “place of
public resort” in the context of cul-de-sac cases, and wrongly applied it to this case.
In my judgment, to be a highway, it is insufficient for a way to be linked to a place to
which “the public would have a reasonable expectation to go” or “a place to which the
public may resort”, as the Inspector considered to be the case: a highway, by
definition, requires to be linked to a highway or to other land fo which the public have
aright of access.

For the reasons I have given, the Inspector unfortunately erred; and, as a result, I am
satisfied that the Footpath Order was not made within the powers of the 1981 Act.

1 consequenﬂ}} allow the claim, and quash that Order.
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REVIEW OF THE DEFINITIVEMAP AND STATEMENT
OF PUBLIC RIGHTS OF WAY

ALLEGEDRESTRICTED BYWAY No 26
PARISHOF WESTALLEN

Report of the Executive Director of Local Services
CabinetMember: Councillor Jeff Watson, Healthy Lives

Purpose of report

In this report, the Tynedale Local Area Council is asked to consider all the relevant
evidence gathered in support and in rebuttal of the existence of restricted byway
rights over the route of existing Public Footpath No 26, from the Cumbria County
boundary at Blacklaw Cross, in a general northerly direction, to existing Byway Open
to All Traffic No 37, at Keirsleywell Bank.

Recommendation

It is recommended that the Local Area Council agrees that:

(i) there is still insufficient evidence to indicate, on a balance of
probabilities, that public vehicular rights have been shown to exist
over the route A-B;

(ii) there is, however, sufficient evidence to indicate, on a balance of
probabilities, that public bridleway rights have been shown to
exist over the route A-B;

(iii)  the route be included in a future Definitive Map Modification Order
as a public bridleway.

1.0 BACKGROUND

1.1 By virtue of section 53 of the Wildlife and Countryside Act, 1981 the County
Councilis required to keep the Definitive Map and Statement under '
continuous review and make modification orders upon the discovery of
evidence, which shows thatthe map and statement need to be modified.

1.2 The relevantstatutory provision which applies to upgrading an existing public
right of way on the Definitive Map and Statement, based on historical
documentary evidence, is Sectiqngaé)@?ii) of the Wildlife and Countryside
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14

1.5

2.0

2.1

2.2

Act, 1981. This requires the County Council (as Surveying Authority) to modify
the Definitive Map and Statement following:

“the discbvery by the authority of evidence which (when considered with all
other relevantevidence available to them) shows :

“that a highway shown in the map and statement as a highway of a
particular description oughtto be there shown as a highway of a
differentdescription.”

" This route has been the subject of two previous applications. In.February

1998, Alan Kind made an application fo upgrade existing Footpath No 26 to
Byway Open to All Traffic status. This application was refused (insufficient
evidence for public vehicular or public bridleway rights) by the County
Council's Rights of Way Committee in January 2001. The applicantappealed
this decision fo the Secretary of State, and the Secretary of State allowed the
appeal, directing the County Council to include the route in a future Definitive
Map Modification Order (DMMO). DMMO (No 10) 2003, identifying the route
as a byway open to all traffic, was made on 12 May 2003. The Order attracted
7 sustained objections, and was referred to the Secretary of State for
determination. Following a publiclocal inquiry on 6 & 7 April 2004, the
Inspector concluded (decision letter dated 10 September 2004) that there was
insufficient evidence to demonstrate the existence of carriageway rights.

On 22 November 2016, Mr Kind made a fresh application, supported by some
extra documentary evidence, seeking to upgrade Footpath No 26 to restricted
byway status. This application was refused (insufficient evidence for public
vehicularrights) by the County Council’s Rights of Way Committee in
November 2017. Again, the applicantappealed this decision to the Secretary
of State, though this time the Secretary of State rejected the appeal. The
Inspector concluded (decision letter dated 19 December 2018) that there was
insufficient evidence to demonstrate the existence of restricted byway rights.

Allthe relevant statutory provisions and competing rights and interests have
been considered in making this report. The recommendations are in
accordance with the law and proportionate, having regard to individuals’ rights
and the publicinterest.

PUBLIC EVIDENCE

In October 2019, Alan Kind of Newcastle upon Tyne made a formal application
seeking to modify the Definitive Map of Public Rights of Way by upgrading, to
restricted byway status, existing Public Footpath No 26, from the northern end
of existing U3111 road in Cumbria, at the County boundary at Blacklaw Cross,
in a general northerly direction over the route of existing Public Footpath No
26, to existing Byway Open to All Traffic No 37, at Keirsleywell Bank, west of
Fairplay.

The application is supported by the following evidence: The Hexhamand
Allendale Inclosure Act 1792, The Alston Moor Inclosure Act 1803, Extracts
from the Hexhamand Allendale Inclosure Award 1799, Extracts from the
Alston Moor Inclosure Award 1820, a Paper on widths and photographs of
Blakelaws Road, a Report on the State and Condition of the Roads and Mines
on the Estates of the Greenwich Hospital in the Counties of Cumberland,
Durham, and Northu mberlandba@@rv@@ Lockyer (1823), Greenwood's Map
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of Northumberland 1827, Hodkinson & Donald's Map of Cumberand 1770,
Greenwood’s Map of Cumberland 1823/4, OS 27/3789 extract from the
National Archives, 2"d Edition 25" OS map extract, OS Book of Reference
page to accompany the 15t Edition 25" OS map, an exiract from Richard Oliver
in Ordnance Survey Maps: a concise guide for historians (2005), a satellite
image of the application route, and case law, as cited in the accompanying
Statement of Grounds.

Mr Kind supplied the following background and analysis of the evidence to
accompany his application:

“Earlier Orders Concemning This Route

This route has been the subject of two previous applications which were
each rejected by the surveying authority, and later rejected by the
Secretary of State on appeal under Schedule 14.

Reopening the Issue of Status

1. ltis established law that the process of applying for, and
(separately) making, an order to modify the definitive map, is not barred
to furtherorders after an initial order has been made. (Express
statutory provision apart, such as regarding restricted byways in
CRoWA 2000). Whatmatters is the ‘discovery’ of evidence, and that
discovered evidence must then be considered with all otheravailable
evidence, whether‘new’, ornot. ' In the Wildlife and Countryside Act
1981, S.53(3) _

(c) the discovery by the authority of evidence which (when considered
with all other relevant evidence available to them) shows-

(i) that a right of way which is not shown in the map and statement
subsists or is reasonably alleged to subsistover landin the area to
which the map relates, being a right of way such thatthe land over
which the right subsists is a public path, a restricted byway or, subject
to section 54A, a byway open to all traffic;

2. InRv. Secretary of State for the Environment, ex p. Riley [1989]
CO/153/88, the ability to-‘reopen’ the question of the status of a way
previous subject to a definitive map reclassification order was
considered. Held:thatthere is no res judicata in this statutory
provision, and MacPherson J provided an oft-quoted reference to a
‘better greybeard’s evidence being added to a (earlier) “not very
convincing greybeard’s evidence,” and the whole being weighed
together (at D-E on page 10 of the judgement).

3. Stubbing Courtv Secretary of State for EFRA [2012] (consent
order) is a case conceming an order to delete a public right of way from
the definitive map and statement. The Secretary of State consented fo
judgementon the pointthat there is no ‘gatekeeper test' for the
discovered evidence (the 'new evidence’). Once there is new evidence
then the test of sufficiency (cogency, positivity, etc.) is applied to all the
evidence together. It is wrongto apply any differenttest to any part of
the evidence: the relevant test must be applied fo all the evidence.

4. In this application there is the evidence previously considered, plus
‘new evidence’, which is also evidence that speaks to the historical
public status of the road. Rage 89 matter if this ‘new evidence’ alone



is not sufficientto establish the claimed status. What matters is
whetherthis ‘new evidence', plus all other evidence, weighed together,
is sufficientto prove.

5. The correct approach is to establish thatthere is discovery of
evidence and, if there is, discountthatihe route has been subject to an
earlier application, or order. Considerthis application as a fresh, stand-
aloneissue.

6. To facilitate this approach the discovered evidence (the ‘new
evidence’)is identified below, and then all the evidence is set outin this
submission.

Overview

7. The application route — The Carriers’ Way —is highlighted in blue.
It is ‘bookended’ by two lengths of inclosure award public carriage road
(in green). The road highlighted yellow is the pre-1823 turnpike road.
The AG86, A689 & B6294 are part of JL. McAdam’s 1823 turnpikes.

8. The essential proposition is this: There is no direct evidence as to
the highway status of the application route, but the continuation ateach
endis an awarded public carriage road. There is no place of public
resort over which the application route runs. The totality of the indirect
evidence points clearly to the whole through route being the same
public traffic status throughout.

The ‘New Evidence’

9. Three items of evidence, not previously considered, have been
found and are putin as part of this application. These are:

9.1 John McAdam’s plan of his proposed turnpike roads, 1823.

9.2 C & JGreenwood's Map of Cumberland, 1823/4. Copy located
online atthe Cumbria Record Office, with a higher-resolution version
later found on the ‘Guides to the Lakes’ website.

9.3 Exfracts relating to Gateley Road in the Hexhamshire and
Allendale Inclosure Award.

10. Thisdocumentis set out firstly as regards the evidencein
Northumberland, and secondly as regards the evidence in Cumbria
(Cumberland, as was). Each county section is in chronological
sequence.

Northumberland Historical Evidence

11. The Hexham anld ‘Aliendale Inclosure Act 1792

11.1 An Act for dividing and inclosing certain parts of the commons,
moors, or fracts of waste land, called Hexhamshire, and Aliendale
‘Common, and also certain town fields within the regality or manaor of

Hexham, in the county of Northumberland, and for stinting the
depasturing of other parts of the said commons, moors, or waste land.
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11.2 This Act proQides for two distinctprocesses. The first is “dividing
and inclosing certain parts of ....” and the second s “stinting the
depasturing [grazing] of other parts...”

11.3 Thusthe process of allotmentof stints is not “dividing and
inclosing”. It is a separate and different process.

11.4 S.17 provides {marginal title) “Commissioners to set cut the best
part of the commons or wastes to be divided and inclosed”.

11.5 §.17, {(marginaltitie) “Roads”, “... the said commissioners ... shall
and they are hereby authorised and required, in the first place, fo set
outand appointsuch publick carriage roads in, over, and upon the
lands and grounds intended to be divided and allotted as they shall
think necessary and proper, all of which publick road shall be and
remain of the breadth of sixty feet at the least.

11.6 S.17, "Roads” on page 3254, “... none of the inhabitants of the
said parishes of Hexham and Allendale (otherthan the owners and
proprietors of the said lands and grounds fo be divided and allotted)

~shall be charged and chargeable (over and above the statute duty)
towards the forming and putting the said roads into repair, until the
same shall be completely formed and made good.”

11.7 S.18 “Commissioners to determine to whattownship roads
belong” empowers the commissioners to allocate roads to townships,
even where these are “ancientones”.

11.8 S.18 continues (page 3256) to provide that once the
commissioners have set out public highways overthe lands fo be
“divided and allotted”, it shall be unlawful to use other roads, and such
other roads shall be deemed part of the lands to be divided and allotted.

11.9 519 provides that the commissioners shall have the power to
“assign and set out such common, publick, and private horse and other
roads, ways, passages, bridges, stiles ... in, over, and through the said
lands and grounds io be divided as they shall think proper, useful and
convenient..."

11.10 S36 “The residue of the commons, etc, to be held as stinted
pastures” “... after the fifteen thousand acres of the said commons,
moors, or fracts of waste land shall have been set outand allotted in
manner herein-before directed, the residue and remainder of the said
commons, moors, or tracts of waste land shall be held and enjoyed as
stinted pastures ..."

11.11 Thus, this Actempowers the commissioners to alter existing
public and private roads , keep existing roads, and make new roads, in
the lands to be afterwards divided, inclosed and allotted. There is no
power to the commissioners to do anything with, or to, the publicand
private roads in the residue of the lands directed fo be “held and
enjoyed as stinted pastures”.

12. The Hexhamand Allendale Inclosure Award 1799 (QRA31/1)
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12.1 The inclosure award has ‘private roads’ set out by the
commissioners. One such is shown and named on the inclosure plan
as 'Gaterly Road, and is set out thus, “One other private carriage road
sixty feet in breadth, beginning at Houstie Carrs Road, opposite the end
of Coldcoats road, and then leading eastward to the stinted pasture, for
the use of the owners and occupiers, for the time being, of lands and
allotments in the township of Catton Grieveship.”

12.2 So it was perfectly within powers for the inclosure commissioners
to set outprivate roads to the stinted pasture.

12.3 It has previously been suggested that there is some significant
distinction between the award stating that some public carriage roads
run “to the stinted pasture” and some “into the stinted pasture”. There
seems to be no obvious explanation for this linguistic distinction.
Considertwo roads adjacent to Alston Road as examples — Keirsleywell
Road, and Appletreeshield Road — both of these are set outas running
“to the stinted pasture”, yet on a simple view of the inclosure planand
Ordnance Survey map, both must also have run through /over the
stinted pasture. Appletreeshieid Road would be a dead end, both ends,
ifit did not.

124 And further, Alston Road is set outas "Alston Road, beginning at
a place called Powstile gate, and leading south-westwards tothe
stinted pasture near Knights-cleugh head.” On the face of that wording,
that road is also a double-dead-end public road, and there is no such
thing known to the law. It would be irrational to hold that an awarded
public road called 'Alston Road’ wentonly about 1.25 miles and then
stopped as a dead end.

12.5 The unclassified public road that runs up the hill from Hawkuplee
to the northern end of the application route is set outin the award as a
public carriage road called "Alston Road”, thus, “beginning ata place
called Powstile gate, and leading southwestward to the stinted pasture
nearKnights-cleugh head.”

12.6 Judgingfromthe old maps there is litle doubtthat the unclassified
road / BOAT from Ninebanks, up the awarded ‘Alston Road’, to Long
Cross, and down to the pre-1823 road at Clarghyli Colliery, was a
principal route from Alston Moor towards Tyneside. Butitwas not
necessarily the only route. Using online mapping, the route from
Powstile Gate, along ‘Alston Road’, via Longcross, on pre-1823 roads,
to Alston marketplace, is just over 5.6 miles.

12.7 Measuring from Powstile Gate, along ‘Alston Road’, via the
application route, Blagill (pre-1823 roads) and Gossipgate, measures at
justover 5.7 miles. Nothingin it.

12.8 Andfurther,when the award plan is superimposed on modern OS
- mapping (below), it is clear that the Long Cross road makes a thirty-
degree turn to the right, off the line of the ‘Alston Road’, through whatis
shown as an unbroken boundary on the award plan.

12.9 By contrast, the application route continues the straightalignment
of ‘Alston Road' for aboRiggea@2 before making a turn of aboutten



degrees at the end of the ‘funnel’ between allotments, which is where
‘Alston Road’ blends into the stinted pasture.

12.10 This below is the same location from a satellite photograph.

12.11 Simply, ‘Alston Road' on the award plan, and as set out, is
anciently as likely to be the end of application route as itis of the Long
Cross road. The Long Cross road makes a lateral connection with a
much straighter alignment. This suggests that ‘Alston Road’ and the
application route is the older route, and the Long Cross route was, at
one time, a side branch offit.

13. Greenwood’s Map of Northumberland 1827/8

13.1 ltis often difficultto understand and reconcile ‘'simplistic’ early
commercial maps, based on magnetic north, with modern Ordnance
Survey maps based on grid north and with much more detail and
precision.

13.2 This below is that Greenwood map, superimposed as a see-
through layeron a same-area piece of outline First Edition 6” scale OS
map, rotated to register common features (such as junction of Aiston
Road and the order route).

13.3 Itis clear that Greenwood is showing the order route to and
beyond Blakelaw Cross, and also the Long Cross road. The
representation is somewhat schematic, but the commonality of features
and reasonably precise registration leave little doubt that Greenwood
was'showing a through route along the order route in 1827.

13.4 It might be observed that Greenwood shows a ‘dog-leqg’ in the
county boundary line to the west of Blakelaw Cross, whereas the OS
shows a dog-leg to the east. It may be that Greenwood was in error
here, but his location of Blakelaw Cross is accurate. It may be that
Greenwood is showing a schematic representation of the boundary line
around Hard Rigg. It may be that the boundary line has altered over
time. Hodkinson and Donald’s map of Cumberland suggests thatis the
case. Whichever, whatmatters is the reasonably accurate (by today's
exacting standards) representation of Long Cross, Blakelaw Cross, and
the roads leading to those.

13.5 There is a particularly important pointto be made about
Greenwood’'s map. It was publishedin 1827 /8 (differentreference
boaks give the differentdates). Greenwood shows a road in this extract
from the southwestend of the ‘Alston Road’, reasonably directly to
‘Black Cross’. Greenwood shows a shallow reflex curve in the route,
which schematically mimics that still shown on the Ordnance Survey
map. In 1827 Greenwood had no map to copy from. Fryer (1820) and
Cary (1825) do not show this road. According to Richard Oliver, the
county was notsurveyed by the Ordnance Survey until 1855. 1t is
improbable that Greenwood dreamed-up a road here that quite
accurately predicts the course shown since 1855 by the Ordnance
Survey. It is probable that there was a road here, well-enough defined
to be seen, followed and mapped.
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14. Ordnance Survey, First and Second Edition Maps
14.1 There is no visible change between the firstedition GS large-
scale maps (1855-64) and the first revision (1894-7). This extract below
is from the 1896 issue, 25” scale map, available online on the National
Library of Scotland website. It is from sheet CVLII, and has the name
‘Carriers’ Way’ printed alongside the application route.

“15. Ordnance Survey Book of Reference
15.1 The Ordnance Survey published ‘Books of Reference’ (in some
places) to accompany the first edition 25" maps. This copy below is
from 1858/9 (dated by its being made in ‘large letterpress’) and for the
same map sheet CVLI|, lists ‘Carriers’ Way’ as being ‘A cart road’. The
accompanying extract from Richard Oliver's book (page 54) explains
how these Books of Reference were made.

16. Ordnance Survey Boundary Sketch Book

16.1 The Ordnance Survey made ‘Boundary Sketch Books as part of
the first surveys, which are now held at the National Archives under
reference OS27. These records were made underthe authority of the
Ordnance Survey Act 1841, and the surveyor had statutory power to
summon the clerk of the peace, and any documents he wished to see.
The Boundary Sketch Books were then advertised for publicinspection.
The books are held in the National Archives and the extract below was
taken there.

16.2 The relevantsketch for Blakelaw Cross, made in 1858, is
0827/3789. This below is the catalogue reference and the sketch
itself. The sketch shows a ‘road’ to each side of the county boundary,
labelling the Cumberland side as ‘Black Laws / Road’, and the
Northumberland side as 'Carriers Way / Road’.

Cumberland Historical Evidence

17. Hodkinson & Donald’s Map of Cumberland 1770

17.1 This is the earliest map of Cumberiand to show any significant
pattern of roads. | does notshow any road 1o, or past, Blacklaw Cross.
It does show a road past Long Cross. It does notshow the ‘low road’
northeastward from Clarghyll. It does not show many roads in the area
depicted, which musthave existed to connect settlements.

18. The Alston Moor Inclosure Act 1803

18.1 An Act for dividing, aliotting, inclosing and otherwise improving
several commons, moors, or wastes, within the manor of Alston
otherwise Alston Moor and Carrigill in the parish of Alston, and county
of Cumberland. 11 June 1803.

18.2 This Act (page 1462) imports the provisions of the ‘General
Inclosure Act’ of 1801, unless otherwise stated. No variation from the
1801 provisions is made as regards ‘roads’.

18.3 $.8 of the 1801 Act requires that a public carriage road is set out
at least 30 feet in breadth. The annotated plan here shows widths
taken atintervals along Blakelaws Road. The road is walled (some
parts have disappeared, [eaving foundations) and is historically wider
than 30 feet throughout.
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18.4 Blakelaws Road is a publicly maintainable road on the list of
streets, and has been on the county council’s records of publicly
maintainable highways since 1929 (the handoverfrom the rural district
council L.e. aroad underthe authority of the rural district council).

18.5 Nobody is questioning the status and origins of Blakelaws Road.
The setting outof this road by the 1803 inclosure award, and its
becoming a pre-1835 publicly maintainable highway is valid by virtue of
the award and the view of the courtin R v. The Inhabitants of the Parish
of Enford 28 March 1955.

18.6 The setting outof Blakelaws Road is important evidence
regarding the status of the order route. The 1820 award is 21 years
after the 1799 award. The adjoining land in Northumberland had been
statutorily inclosed 21 years earlier; it could notin the normal way of
things be inclosed again. The many stint holders hold thatland in
severalty, and it would be effectively impossible for a highway to be
dedicated at common law. Thusthe ideathat the Alston commissioners
set out Blakelaw Road in anticipation of the Carriers’ Way being later
dedicated in the same status is not a rational explanation of the facts.

18.7 The stint holdersin the 1799 inclosure award are all
Northumberland land-holders or land-occupiers. None of them are
Cumberland people. the stinted pasture is not any sort of place of
publicresort. Although both the Alston and Allendale inclosure acts
provide power to set cut ‘private roads’, the commissioners do not set
outthe order route, orits linear continuation along Blakelaws Road, as
a private road forthe stint-holders.

18.8 The Alston Moor commissioners did set outprivate roads. This is
an example quite close to Blakelaws Road.

18.9 This raises a strong presumption thatin 1820 when Blakelaws
Road was set out as a public carriage road there was a purpose — a
utility — in that setting out. That purpose was most probably making a
through-route from the Weardale Turmnpike, to Blakelaw Cross, along
the order route, and to Ninebanks beyond. There is case law on
‘through route presumption’, the study of which assists here, and is set
outbelow. It is important, here to considerthe evidence as a whole.

19. The Alston Moor Inclosure Award 1820

19.1 The inclosure award sets out as a ‘Public Carriage Road’:
Blakelaws Road beginning atthe Weardale Turnpike road near Nenthall
and leading northward to the boundary of the regality or Manor of
Hexhamnear Blake Laws Cross.”

19.2 None of the awarded roads in this award are set out as ‘leading
into’ lands outside the award boundaries, and similarly none are shown
on the plan as extending beyond the award boundaries, although all or
some, e.g. the Weardale Turnpike road, must have. The pre-award
Long Cross road is set outand mapped as ‘stopping’ atthe inclosure
boundary. -
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20. JL McAdam’s Tumpike Road Plan 1823

20.1 In his plan of a proposed turnpike road from Alston into Weardale
(which was largely an improvement of the existing road) McAdam
marks and names a number of public roads, including (fo the east of
Alston) Limekiln Road, “From Blagill”, “To Galligill”, Blakelaws Road &
Rampgill Rake Road. This suggests that McAdam regarded Blakelaws
Road as being a public road of some ‘traffic connection’ to the proposed
turnpike, rather than no more than a dead-end with no incoming traffic.

21. Report on the State and Condition of the Roads and Mineson the
Estates of Greenwich Hospital in the Counties of Cumberland, Durham
and Northumberland, with suggestion for theirimprovement. Edward
Lockyer 1823.

21.1 This is an early report into the process that engaged John
McAdam to survey the roads with a view to theirimprovements. These
improvements were put into effect by the turnpiking of the lower roads.
Mr Lockyer notes on page 3, “The public roads are carried over the
highesthills with scarce attempt to find an easier level, and the surface
is loaded with an immense quantity of heavy stones, withoutthe least
consideration of the wear and tear of carriages and cattie employed in
the conveyance.”

21.2 ‘Cattle’ in this context means draughtanimals, not ‘cows’. The
reference to ‘carriages’ in the context of “roads ... carried over the
highesthills ...." is good evidence of reputation that the hill roads were
before 1823 used by ‘carriages’ - vehicles. Carriages are not just ‘stage
coaches’ or vehicles for the carriage of persons. A carriage is a ‘means
of conveyance’. If hill roads were used by vehicles forthe trade of the
area in 1823 then it is probable that they were also used before this
time for as long as the trade traffic existed.

22. C & J Greenwood’s Map of Cumberiand, 1823/4

22.1 Greenwood’s map of 1823/4 shows Blakelaws Road runningup to
Blakelaw Cross, and continuing for a distance into Northumberland.
Greenwood shows the Long Cross road and the Hexham Tumnpike, in
the same way. Greenwood, in his 1827/8 Map of Northumberiand
(above) showsthe south crossing the boundary at Blakelaw Cross'and
continuing a little way into Cumberland.

23. Topography

23.1 The physical existence and nature of a route is some evidence,
taken with other evidence, as to its antiquity and status. Satellite
images (from the website wheresthepath.com) clearly show a linear
feature on the same line as the footpath on modern OS mapping, and
as the ‘Carriers’ Way' on the first and second edition OS mapping.

23.2 ltis improbable that such a feature was made by public foot traffic
alonein a remote area. It is improbable that a public footpath would
have been identified by the Ordnance Survey as a ‘cartroad’, and
would have survived for another (almast) 165 years with such visibility.
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24. The ‘Through Route Presumption’

24.1 There is considerable judicial consideration regarding ‘dead-end
roads in the countryside. Two examples will suffice here. These views
should be applied to Blakelaws Road, south to north, to where that road
finishes on the Alston inclosure award at Blacklaw Cross.

24.2 In Leicestershire County Council (R on the application of) v.
Secretary of State for EFRA [2003] EWHC 171, Mr Justice Collins, at
paragraph 16, “The Inspector notes that it was highly improbable that
the footpath actually finished atthe northern boundary of Manor
Cottage. That seems to me to be a matier of common sense because it
would serve no practical purpose unless it wentthrough to the road.”
That view sems entirely applicable to the present case. A’status
change’is as much a cul de sac as is a ‘full stop’ to a highway of any
sort.

24.3 In Eyre v. New Forest Highway Board (1892) JP 517, the Courtof
Appeal under Lord Esher, MR, considered an appeal againsta decision
by Wills J, who had rejected an application by Mr Eyre that Tinker's
Lane in the New Forest was not a publicly repairable highway and
should notbe made up by the Board. Lord Eshercommended Wills J's
summingup as “... copious and clear and a complete exposition of the
law on the subject; it was a clear and correct direction o the jury on all
the points raised.”

24 .4 “Butsupposing you think Tinker's Lane is a public highway, what
would be the meaning in a country place like that of a highway which
endsin a cul-de-sac, and ends at a gate onto a common? Such things
existin large towns ... but who ever found such athing.in a country
district like this, where one of the public, if there were any publicwho
wantedto useit atall, would drive up to that gate for the purpose of
driving back again? .... It is just an observation that if you think that
Tinkers Lane was a public highway, an old and ancient public highway,
why should itbe so unlessitleads across a common o some of those
places beyond? | cannotconceive myself how that could be a public
highway, orto whatpurpose it could be dedicated or in whatway it
could be used so as fo become a public highway, unlessitwas to pass
over from that side of the country to this side of the couniry. Therefore
it seems to me, after all is said and done, that the evidence with regard
to this little piece across the green cannotbe severed from the other ....
it would take a great deal to persuade me that it was possible that that
state of things should co-existwith no public way across the little piece
of green ... | am notlaying this down as law; butl cannotunderstand
how there could be a public way up fo the gate — practicaily, | mean,; |
do not mean theoretically, - buthow in a locality like this there could be
a public highway up fo the gate withoutthere being a highway beyond
it. If there were a public highway up Tinker's LLane before 1835, it does
not seem to me at all a wrong step to take, or an unreasonable step to
take, to say there must have been one across that green.”

25. Summary
25.1 As stated in the ‘overview’ above, there is no direct evidence of

status of the application route, but there is a large and informative set of
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25.2 In Commision forNew Towns v JJ Gallagher[2002] EWHC 2668
(Ch); [2003] 2 P&CR 3, NeubergerJ at paragraph 83, “While each of
these aspects of the evidence has to be initially considered on its own,
it must, of course, also be assessed in lightofthe other aspects. Inthe
end, after considering all of these aspects together, I have to ask myself
whether, bearing in mind that the onus of proofis on the Commission, |
am satisfied on the balance of probabilities that the use and reputation
of Beoley Lane was such as to justify the inference thatit was

dedicated as a public carriageway.”

25.3 In considering the indirectevidence itis easier to aggregate the
evidence by considering the whole through route, effectively fromthe
Alston to Stanhope Turnpike in Cumbria, northwards to Ninebanks in
Northumberland, and onwards towards Tyneside.

254 In 1820, inclosure commissioners set out a public carriage road
leading from the tumpike {(before McAdam’s 1823 turnpike, this road
was previously turnpiked) northwards towards Blacklaw Cross. This
road was formed and inclosed, is about 1.75 miles long, and is and has
been since a recognised publicly maintainable highway.

25.5 The fundamental question is this: why would the Alston Moor
inclosure commissioners setout, form and make a public carriage road,
nominally 30 feetwide, only for it to stop — dead - at the county
boundary, where there was no place of publicresort? The
commissioners could set out private roads, foot rcads and bridle roads,
and if the Carriers’ Way was in 1820 only a foot road, then itis
improbable that they would have set outa public carriage road.

25.6 There is evidence which suggests thatthe road ran on northwards
from Blacklaw Cross, albeitnever ‘made’ as it was in Cumberland. The
two Greenwood maps show a through road 30 years before the
Ordnance Survey made its first survey here.

25.7 The Allendale inclosure award in 1799 sets out'Alston Road’. As
set out above, this road most probably wentto Alston, and from the
maps and topography there is no greater case that it wentby Long
Cross than it did by Blacklaw Cross.

25.8 Butnothing saysthat there was only one route from the top of the
- awarded Alston Road. The Long Cross road is undisputed, butthe
inclosure boundaries, and the direction taken by each of the Long
Cross Road and the application route pointto the Blacklaw Cross route
as once being more important, or at least older, than the Long Cross
route.

25.9 Thenthere is the Ordnance Survey, starting about 1858. The
map calls the route the Carriers’ Way. The Book of Reference
describes this as a cart road. The Boundary Sketch Book has Black
Laws Road one side of the county boundary, and the Carriers’ Way on
the other side.

25.10 The ‘through route presumption’is nota legal presumption;
rather it is a matter of commonsense and joining-up the dots. The

courts have no problemR@agigr@dhem.



3.1

25.11 It really is very hard to see how commonsense can be appliedto
Blakelaws Road withoutreaching the view that the same public
highway continued along the Carriers’ Way, and made a direct linear
connection with the awarded Alston Road.”

LANDOWNER EVIDENCE

Under covering letter, dated 25 March 2022, Warners (solicitors) responded
on behalf of the Wellhope Partnership, supplying a detailed report prepared by
their rights of way consultant, Liz Sobell:

“Parish of West Allen Alleged Restricted Byway No 26
Comments on behalf of the Wellhope Partnership

. | have been asked by Mr Tom Warde-Aldam of Galbraith LLP, cn behalf of the

Wellhope Partnership, to research what historical evidence mightexist in
relation to the alleged restricted byway which is currently recorded as the
Parish of West Allen Public Footpath No. 26.

. The claimed route, known as the Carriers Way, is enfirely within

Northumberand, beginning atthe Cumbria County boundary near Blacklaw
Cross and joining a point on the U8038 road (Byway No 37) at Keirsleywell
Bank. The current application is the third claim made for this route by Mr Kind.

. The first application [ed to a two-day publicinquiry in 2004 (Order Ref.

FPS/R2900/7/30). The Inspector Mr Alan Beckett did not agree with Mr Kind'’s
proposal that the status of the claimed route should be upgraded from public
footpath to byway open to all traffic, stating ‘/ conclude the evidence before me
is insufficient to show the existence of public carriageway rights over the Order

~ route.’ (Order Decision FPS/R2900/7/30, § 35).

. Mr Kind’s second attempt was made in 2016, when his application fora

restricted byway over the same route was made under the provisions of the
Wildlife and Countryside Act 1981, s.53(3)(c)(ii). This is the duty of the
surveying authority to keep the definitive map underreview and to react
appropriately to any discovery of new evidence which wouid lead to an
alteration of the description of a highway. In such a situation, all relevant
evidence must be considered along with newly discovered evidence.

. Northumberland County Council (the surveying authority) refused the

application by letter in November 2017. Mr Kind’s appeal (Ref:
FPS/P2935/14A/5) was decided by the Inspector Mr Rory Cridland, who noted
that most of the evidence submitted had already been considered in detail at
the 2004 inquiry, stating 7 have seen nothing which would lead me to reach a
different conclusion on that evidence’. (§6).

. The two pieces of documentary evidence submitied in order fo trigger the

2016 claim were the Alston Moor Inclosure Act of 1803, and a copy of an
Ordnance Survey Boundary Sketch Map of 1858. Both will be discussed
further below.

. The argument put forward by Mr Kind was that his claim should succeed on

the ‘through route presu mption’,[Ihag'g ©9¢ a length of way between two



public highways should benefit from a presumption that it shared the same
highway rights.

8. However, in his summary Mr Cridland stated that 7 agree with the conclusions
of the Inspector in 2004 that the evidence in support is so meagre that this
presumption does not weigh heavily in favour’ and that ‘Accordingly, | do not
consider that it has been demonstrated on the balance of probabilities that
Footpath 26 ought to be shown as a restricted byway. As such, the appeal
must faif’. (§14 & §15).

9. Forthe current, third, application Mr Kind has cited three documents which he
puts forward as new evidence. His numbered list confains a total of seventeen
items, one of which is the location plan. Discounting this plan, along with case
law (No.17), satellite imagery (No.15), a paper on widths and photographs
(No.B), a passage from a reference book (No.14), and a statement of grounds
in support of his application (No.16), Mr Kind has submitted eleven historical
documents, eight of which have already been considered by one or both
Inspectors who refused to confirmthe 2004 and 2016 applications owing to
the ‘meagre’ and ‘insufficient’ evidence thathad been provided.

10.The remaining three items of ‘newly discovered’ evidence currently supplied
by the applicanttherefore need to be sufficient (when added to all previous
evidence)to demonstrate on the balance of probabilities that Footpath 26, the
Carriers Way, should be given the status of restricted byway. Paragraphs 11
to 18 below considerthese.

J.L.. MacAdam’s Proposed Turnpike Roads NRO QRUP 13, Map 4, (1823)
11.Mr Kind devotes only one paragraph (§20) to a discussion of this ‘newly
discovered’ evidence. He points out that MacAdam correctly identifies public
roads branching off the proposed turnpike, including Blakelaws Road.
However, this map is dated 1823, three years after the Alston Moor Inclosure
Award, and therefore would be expected to show roads in the vicinity to help
locate the line of the proposed turnpike.

12.Mr Kind claims too much for Blakelaws Road as it appears on the 1823
turnpike map. It is notdisputed that Blakelaws Road was set outas a public
highway in 1820. MacAdam’s plan does notextend to the county boundary.
Therefore, it is of no assistance as evidence of the siatus of the alleged route,
the Carrier's Way, which is entirely within Northumberland.

C & J Greenwood’s Map of Cumberland 1823
13.As with the previous item of 'newly discovered’ evidence, only one paragraph
(§22.1) is allocated by Mr Kind in reference fo Greenwood’s Cumberland map
of 1823. He points out that the extract shows Blakelaws Road. Since The
Alston Moor Inclosure Award was made in 1820 and Greenwood’s map was
published three years later, it would be surprising if his map failed to show
Blakelaws Road.

14.Therefore, two out of the three pieces of ‘newly discovered' evidence cite
maps which post-date the Alston Moor Inclosure Award by three years and
correctly show Blakelaws Road. The existence of this awarded road is not
disputed butis notthe alleged route. Greenwood’s maps of Cumberland and
Northumberland will be discussed further below,
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Extracts relating to Gaterley Road, Hexhamshire & Allendale Commons
Inclosure Award {1799)

15.Mr Kind uses the example of Gaterley Road (§12.1) which was setoutin the
1799 Award as a private road with its eastern terminus at the stinted pasture.
Use of the road was restricted to owners and occupiers of the township of
Catton Grieveship.

16.In paragraph 12.2, Mr Kind states ‘So it was perfectly within powers for the
inclosure commissioners to set out private roads fo the stinted pasture.” This is
allthat is said about Gaterley Road: no coherentargumentis made to
demonstrate how this helps identify the status of the Carriers Way. From §12.3
onward, no more mention is made of the road.

17.Mr Kind's following paragraphs contain his views conceming the respective
importance of the Alston and Long Cross Roads. It is very difficultto accept
the Gaterley Road extract as evidence of anykind, ‘newly discovered’ or
otherwise. Its function seems to be to allow a repetition of Mr Kind's assertions
about the Hexhamshire and Allendale Commons Inclosure, which have
already been submitted as evidence in 2004 and 2016 and found insufficient
by two Inspectors,

Greenwood’s Maps of Cumberiand (1823) and Northumberland {1828)

18.Paragraph 13 of Mr Kind's application deals with Greenwood’s map of
Northumberland which was published in 1828. It might have been expected
that the applicantwould show extracts of both the Cumberland and
Northumberland maps side by side to demonstrate the continuation of the
alleged route spanning two counties.

19. However, when Greenwood’s county maps are placed side by side, it
becomes obvious that the Cumberiand map of 1823 is much more highly
detailed and accurate than his 1828 Northumberland map. (See Appendix 1).
The topography shown in the Northumberland map is vague in comparison,
leading to inaccurate locations of some landscape features.

20.This is clear in the case of the Northumberland map, where Black Laws Cross
(Greénwood: ‘Black Cross’) is located to the north-west of Mohope Head
instead of to the south-west. This and otherinaccuracies were pointed outin
the 2004 decision letter (FPS/R2900/7/30). The inspector stated In the light of
these errors from an otherwise reputable carfographer, 1 do not aftach much
weight on this map as evidence of the existence of the claimed road over the
moor’ (§22).

21.The late J.B.-Harley, in his 1962 book Christopher Greenwood County Map-
maker and his Worcestershife Map of 1822 (pp1-24) devotes a chapter to an
analysis of Greenwood’s map-making business. Harley compared :
Greenwood's expenses per square mile with those of the Board of Ordnance
survey in Ireland. He concluded that Greenwood had spent approximately 30
shillings persquare mile surveyed, whereas evidence given to the inquiryinto
the Survey of Ireland in 1828 estimated that a proper survey would cost £16
per square mile.

22.Harley stated ‘Moreover, as many costs such as the drawing, engraving and
advertisement of a map would be the same throughout most surveys of the
period, it is most likely that the economies were effected in the topographical
survey.” (pp. 31-32). Despite hispagyir]g){ponomies, Greenwood’s business



was failing by the late 1820s and he was unable to complete hisintended
series of county maps. Greenwood’s Northumberland County map of 1828 is
therefore an example of an insufficiently surveyed (consequently unreliable)
map published by a company in financial difficulties.

Ordnance Survey Boundary Sketch Book Exfract (OS 27/3789)

23.This exfract (below) was submitted by Mr Kind in. 2016, but not considered to
provide significant detail aboutthe alleged route’s status or use (Appeal
Decision FPS/P2935/14A/5, §10). However, the sketch provides evidence of -
correction of the naming of it: Close examination shows thatlater corrections
to the sketch were made in red ink, whereas black ink was used for original
annotations. The black ink original marked ‘Black Laws’ on the Cumberland
side of the county boundary, and ‘Road’ on the Northumberland side. Red ink
corrections deleted ‘Road’ on the Northumberland side and substituted the
name ‘Carriers Way’. The designation ‘Road’was confined to the Cumberland
side, added below Black Laws’.

24 These corrections were made either by Ordnance Survey Examiners, or else
reflect an objection made when the boundary sketches were open o public
scrutiny. As a result, a distinction was made between the name of a route in
Cumberland and its apparent continuation in Northumberland. Appendix 2
shows a description of the work of Ordnance Survey Assistants. It was notpart
of the duties of Ordnance Survey employees to ascertain the legal status of
ways being mapped, as demonstrated by the defails of their duties given in
Appendix 2.

25.The second edition of the 25-inch OS map carries the disclaimer ‘N.B. The
representation on this map of a Road, Track, or Foolpath, is no evidence of
the existence of a right of way’. The entry in the Book of Reference as ‘Cart
Road’ merely describes the appearance, not the status, of the Carriers Way.

The ‘Through Route Presumption’

26. Al three of Mr Kind's applications for this route have argued that the status of
Carrier's Way should be upgraded on ‘the through route presumption’.
However, he has notbeen able to cite any documentwhich on the balance of
probability demonstrates the existence of a highway for wheeled trafficalong
the alleged route.

27.All documents submitted in applications to alter the definitive map oughtto be
understood according to the historical context of their creation. The following
paragraphs explain the background to the two relevant Inclosures, that of
Hexhamshire and Allendale Commons (1799)and Alston Moor {1820).

28.In the case of Hexhamshire and Allendale Commons, the lord of the Manor of
Hexhamwhen the Act (NRO 691/61/29) was passed in 1792 was Sir Thomas
Blackett, who died very soon after. He was succeeded by his daughterand
son in law, Dianaand Colonel Thomas Richard Beaumont. No Act proposing
to inclose commons or ‘wastes’ within a manor could proceed withoutthe
agreement of the lord of the manor.

29. There were three Commissioners of the Hexhamshire & Allendale Inclosure:
one appointed by the lord of the manor, Colonel Beaumont, another by major
landowners (in this Enstancelikxgé;éeiwm Hospital Commissioners), and a



third commissioner recommended by the first two. The inclosure outcome was
the resultof close cooperation between Greenwich Hospital and the
Beaumonts to ensure that the division was carried outto their best advantage.
The Commissioners were John Fryer, William Bates, and Thomas Bates.

30.The scope of the enabling Actof 1792 covered the whole area of the

31.

commons, hence the legal necessity to perambulate the boundary: the lord of
the manor, commissioners, and all persons entitled to right of common or their
agents were required to ‘openly, publickly, and in the Day Time, ride or
perambulate, or cause fo be ridden or perambulated, the Boundary of the said
Commons, Moors, or Tracts of Waste Land intended to be divided and stinted’
(NRO 891/29, clause VI, pp.3240-3241).1

Since large areas of the Hexhamshire and Allendale Commons were
assessed as incapable of agricultural improvement, it was decided to allot
limited grazing rights or ‘stints’ over the common land which would notbe

‘made into fields.

32.Those who held tenements valued at less than £10 perannum could choose

to take theirawarded allotment as eitherland or stints {clause XXXVIII,
pp.3274-4). Therefore, the land designated as stinted pastures was allotted
underthe same powers as lands which were divided and allotted as fields. [t
was not, as Mr Kind claims, outside the powers of the Commissioners to
decide whathappened in the stinted pastures. '

33.The 1792 Act ordered that the Commissioners should set out roads and ways

over the former Commons, and that following the Inclosure no former roads or
ways would be lawful unless setout in the Award. Once the newly confirmed
roads had been ceriified by Justices of the Peace, they were to be maintained
as parish roads at the expense of the inhabitants of the townshipsthey
crossed (clause XVII, pp.3255-6).

34.No roads, other than Allenheads Road, were set out across the stinted

pastures, yet lead ore still had to be carried across the moors over which the
1792 Act operated. Transport of lead ore by packhorse was a major expense,
and clearly could have been affected by alteration o routes in the mining
areas had notthe following clause been included in the Act.

35.Clause LI (pp.3284-5) reserved to the lord of the manor all of hisrights to

minerals under the former Commons, ‘fogether with all convenient and
necessary Ways and Wayleaves.....and leading and carrying away the Lead,
Lead Ore, Coals, Stones, and other things to be gotten thereout, or out of any
other Mines, Minerals, and Quarries or Collieries belonging to the said Sir
Thomas Blackett, his heirs and Assigns..’

36. Therefore, all tracks and Carriers Ways crbssing the former Commons could

continue to be used as occupation ways forthe Lord of the Manor's lead
transport, including materials transported from any mines elsewhere owned by
the lord.

37.The township inhabitants (who were mostly employed as lead miners, smelters

and farmers who also worked as carriers) were responsible for the
maintenance of roads as far as the stinted pastures, but ways over the
undivided pastures were the financial responsibility of the mineral owners,
Colonel and Mrs Beaumont.
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38.To require roads to be formed and then maintained overthe Stinted Pastures
would have been a grossly unfairburden on the Township inhabitants,
especially since those ways existed for the future profitof their manorial lord.

39.Before the completion of the inclosure process, Colonel and Mrs Beaumont
were naturally concemed thatthe inclosure shouid notin any way lessen the
profits of theirlead business, and wrote o their Hexham Manor Bailiff, John

Bell, asking his opinion as to whethertheirlead interests would be harmed by
it.

40.In a letter dated 10" March 1793 to John Erasmus Blackett, {Chief Steward of
the Blackett Lead Company), John Bell wrote that the Greenwich Hospital’s
Northern Receiver had made enquiries in Weardale and Teesdale where there
were stinted pastures. They had found thatlead transport costs were no more
expensive there than costs over open moorland.

41.Bell also pointed out that roads between the inclosed fields were ‘fo be made
by the Propriefors and when the Carriers get upon that Part of the Common
which is to be stinted they will then have the open wide Moor fo pick their Way
upon in the best manner they can as they do now’

(Extract of letter written by John Bell to J.E. Blackett, Allendale Estate Archive, now
moved to Northumberland Archives but not yet catalogued).

42.Paragraphs 29 to 40 above have shown thatthere were powers comprised in
the 1792 Hexhamshire and Allendale Commons Inclosure Actfor the
Commissioners notonly to aliot land and set out publicly maintainable roads
within certain areas of former common, but also to allot limited grazing rights
and set out roads over land designated as stinted pastures.

43.The fact that no public road other than Allenheads Road was set out over the
stinted pastures must be seen as a deliberate decision on the part of the
Commissioners, because the lord of the manor's mineral rights allowed full
rights to make ways convenientfor his lead business. The tracks whose
names contain the word Way reflect this right.

44. Turning now to Alston Moor Inclosure (Act 1803 NRO 324/A83/6; Award 1820
CRO/QRE//108), the foliowing paragraphs describe the historical background.
of the event. :

45.The Manor of Alston belonged, in 1803, to the Commissioners and Governors
of the Royal Hospital for Seamen at Greenwich. In 1735 this charitable
foundation had been awarded the former Northern Estates of the Earl of
Derwentwater following his attainder and execution fortaking part in the 1715
Jacobite Uprising. The Northern Estates were administered by Receivers, who
got approval to instigate an Inclosure of the extensive Common land within the
Manor.

46.The Receivers were the same people who had worked closely with Hexham
Manor's administrators between 1792 and 1799 to bring about the inclosure of
Hexhamshire and Allendale Commons. The two manors shared a boundary at
Black Laws Cross and for a considerable distance in eitherdirection. The
whole extent of Alston Moor was awarded as allotments of land to be fenced
off into individual plots. No area was designated as stinted pasture.
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47.The Commissioners appointed to carry out the Alston Moor Inclosure were
John Fryer, William Bates, and William Donkin, two of whom had also been
Commissioners for the Hexhamshire and Allendale Inclosure.

48. Alston Moor was also a very productive lead mining area. Greenwich Hospital
leased the minesto the London Lead Company but retained the duty ores,
which were taken via the Whitfield Valley to their own smelt mill at Langley.
London Lead Company smelted their ore atthe Cupola Mill in Whitfield, but
from 1748, the Company's ores were smelted at Nenthead. Neither Greenwich
Hospital nor London Lead Company used a route via Black Laws as the
primary means to carry lead ore to their smelf milis.

49.Since the administrators of both Hexham and Alston Moor manors were on
demonstrably good and cooperative terms, and Greenwich Hospital had
benefited greatly from the land and stints awarded fo it by the 1799 Inclosure,
it can be assumed that the Receivers were familiar with the Hexhamshire and
Allendale Commons Inclosure Award plans.

50.As joint promoters of that Inclosure, they did notobject during the planning .
period to the stinted pastures having no public roads set out apart from
Allenheads Road. It is reasonable, therefore, to look for an alternative reason
for the creation within theirown manor of a publicly maintainable road leading
as far as the Cumberland county boundary.

51.Blakelaws Road was set out with this description: ‘ Blakelaws Road beginning
at the Weardale Tumpike near Nent Hall and leading Northwards fo the
boundary of the Regality or Manor of Hexham near Blakelaws Cross’.
Appendix 3 is an extract of the Alston Moor Inclosure Award plan.

52.Two other public highways were set out leading from Blakelaws Road: these
were Blagill Greens Road and Nentsberry Greens Road. Blagill Greens Road
ran east from the old Hexham Turmnpike Road into Biakelaws Road, allowing
access o newly allotted lands.

53.Nenisberry Greens Road ran south-eastfrom Blakelaws Road, crossing
Gudamgill Burn, then into Nenthead from the north-east. It provided access to
new allotments, lead mines, and a quarry.

54.As well as the two public roads which joined Blakelaws Road from east and -
west, the road itself gave direct access to six newly awarded fields on the east
side, and five on the west side before the junction with Foreshield Private
Carriage Road.

55.Continuing north fromthat pointup to the County boundary, the west side of
the road allowed access to a block of approximately 950 acres awarded in five
parcels to the Greenwich Hospital, lords of the manor, promoters and chief
beneficiaries of the inclosure.

56.Since two public roads joined Blakelaws Road, it would nothave been .
appropriate to set it out as a private carriage road limiting its use to owners of
allotments on eitherside, as that would have blocked access to and from
Blagill Greens and Nentberry Greens Roads.

57.For this reason, | suggest, it was simpler (and more beneficial to Greenwich
Hospital) to set out Blakelaws Road as a public highway whose maintenance
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Conclusion

58.This report has demonsirated that out of the eleven historic documents

submitted by the applicantonly three items can be claimed as ‘newly
discovered’ evidence: however, two of these, MacAdam’s Turnpike Plan of
1823 and Greenwood’s 1823 Map of Cumberland, do notadd any helpful
information aboutthe claimed route. The third, the Gaterley Road exiract, is
completely irrelevantto the route. The remainder of the applicant's submitted
evidence has already been considered and rejected in 2004 and 2016.

59.1 have described the historical contextin wh ich‘the inclosures of the

Hexhamshire and Allendale, and Alston Moor Commons were carried out,
providing evidence which gives a plausible explanation for the existence of a
public highway in Cumbria which atthe county boundary meets with a track
which was once used as an occu pation road for lead ore transport. The
historical context in this instance makes the through route presumption
untenable.

Liz Sobell MA, 8 February 2022.

[LINB: | have not submitted the entire text of the 1792 Act, as 1 have previously supplied both the Surveying
Authority and {indirectly} Mr Kind with this document.

4.1

42

- CONSULTATION

In January 2021, the Council carried outa consultation with the Parish
Council, known owners and occupiers of the land, the local County Councillor
andthe local representatives of the “prescribed and local organisations” listed
in the Council's “Code of Practice on Consultation for Public Path Orders”.
One reply was received and is included below.

By email, in March 2021, the British Horse Society responded to the
consultation, stating:

“Parish of West Allen

Alleged restricted byway no 26

“As this proposal is supported by inclosure awards, a source that
requires an Act of Parliament, it can be assumed that the origin of the
publicrights associated with it will have a legal origin.

“The change of the recorded status of the route as it passes from
Cumbria to Northumberland through Blacklaw Cross, high on the
watershed of the North Pennines, has long been recognised as an
anomaly. Why should a récognised county road in one county
(Cumbria) become a public footpath once it crosses into the adjacent
one (Northumberland)? There is surely no reason why anyonein the
past would have made the demanding journey with ahorse & cart up to
the top of the ridge, if they did not plan to travel down the other side? A
similar ancientway, Long Cross road, a little further north crosses the
county boundary withouta change in status.

" "Map evidence suggests that the fenced lane, recorded as a horse &
cart route in Cumbria %@um a route of similar status, although
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unfenced, as it descended the hillside on the Northumberland side of
the county boundary. This means that the route should be recorded as
a restricted byway rather than a public footpath. Whetherthe route is
suitable for a horse & cart today is not a consideration forthe purpose
of recording the publicrights. If those rights existed in the past, they
still exist today so the BHS supports the recording of this alleged
restricted byway.”

DOCUMENTARY EVIDENCE

A search has been made of archivesrelating to the area. Evidence of Quarter
Sessions Records, Council Highways records, County Maps and O.S. Maps
was in spected and the following copies are enclosed for consideration.

1769 Armstrong’s County Map

~ Although "“Black Cross”is depicted on the map, there is no evidence of
frack, approximating to the route of alleged Restricted Byway No 26,
leading uptoit.

1800 Hexhamshire & Allendale Inclosure Award

“Alston Road” is depicted on the award map. It enters the stinted
pasture a short distance north-east of PointA. There is no evidence of
any track approximating to the alleged restricted byway through the
stinted pasture.

1820 Alston Moor Inclosure Award {in Cumbria)

. "Blakelaws Road” is depicted on the map. It proceeds in a general
northerly then north-easterly direction, fo the county boundary at
Blakelaw Cross (PointB).

1820 Fryer's County Map

“Blakelaws Cross” is depicted on the map, butthere is no evidence of a
track, approximating to the route of alleged Restricted Byway No 26,
leadinguptoit. The “Long Cross route, slightly furtherto the north, is
identified.

1823 JL McAdam’s Turnpike Road Plan 1823

The western end of Blakelaws Road is clearly identified (and labelled as
such)on the map. Map notincluded here —original map supplied is
small scale and copies made from this are of poor quality.

1823 Greenwood’s County Map (Cumberland)

There is clear evidence of a road or track following the continuation of
alleged Restricted Byway No 26 on the Cumberiand side of the county
boundary (in the vicinity of “Blacklaw Cross”). In common with other
cross-border routes, a short extension of the road / track is shown in
Northumberland.
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1827 Cary’s Map

- There is no evidence of track, approximating to the route of alleged
Restricted Byway No 26, on the Northumberland side of the boundary,
and no evidence of a track on the Cumbria side of the boundary either.
The route passing Long Cross, slightly furtherto the north, is depicted.

1828 Greenwood’s County Map (Northumberland)

There is clear evidence of a road or track approximating to the route of
alleged Byway No 286, crossing the boundary in the vicinity of “Black
Cross”. Anotherroute is shown crossing the boundary in the vicinity of
Long Cross, although “Long Cross”itself, is not identified.

1858 Ordnance Survey Boundary Remarks Sketch Book

There is clear evidence of a route crossing the border, at whatappears
to be PointB (the southern end of alleged Resiricted Byway No 26).

On the Cumberland side itis identified as an enclosed road. On the
Northumberland side itappears to identified as an unenclosed road or
track. The entry for this boundary crossing appears to have been
amended (originally both sides of the boundary were depicted as parts
of “Black Laws Road”) so that the Cumberiand side (only)is “Black
Laws Road” with the Northumberland side relabelled as “Carriers Way”.

c. 1860 Ordnance Survey Book of Reference

In the extract taken from the back of the Book of Reference published
to accompany the 25" 18t Edition Ordnance Survey Map, “Carriers Way”
is described as “A cart road”.

1865 Ordnance Survey Map: Scale 1:10,560 (reduced)

There is clear evidence of an unenclosed path / track over the route of
alleged Restricted Byway No 26. It is [abelled “Carriers’ Way”.

1898-99 Ordnance Survey Map: Scale 1:10.,5660 (reduced)

There is clear evidence of an unenclosed path / track over the route of
alleged Restricted Byway No 26. It is labelied “Carriers’ Way”.

1924-6 Ordnance Survey Map: Scale 1:10,560 (reduced)

There is clear evidence of an unenclosed path / track over the route of
alleged Restricted Byway No 26. [t is labelled “Carriers’ Way”.

c.1952 Definitive Map — original Survey Map

The route of existing Public Footpath / alleged Restricted Byway No 26’
exists on the base map. i is labelled “Carriers’ Way”, but no public
rights of way are identified forinclusion overit.
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1957

Draft Map

As with the Survey Map, the route of existing Public Footpath / alleged
Restricted Byway No 26 exists on the base map. It is labelled “Carriers’
Way", but no public rights of way are identified forinclusion overit.

Bridges and Roads Committee minutes (16 December 1957)

These state that “The County Surveyor has carefully considered a large
number of representiations made by the Ramblers' Association for the
inclusion of paths on the draft map for the Rural Districts of Belford,
Castle Ward, Haltwhistle, Hexham and Norham and Islandshires and
his recommendation on these are based upon the evidence he has
been able to obtain from local sources.” Some one hundred and ninety-
two routes were identified, and all of them appear to be footpaths.

Draft Map {(Modified)

The routes of existing Public Footpaths Nos 12, 26 and 27 are all
identified (in purple)}forinclusion as public footpaths (then numbered
30, 31 and 32), as a result of successful representations atthe Draft
Map stage.

Provisional Map

As with the Draft Map (Modified), the route of existing Public Footpath /
alleged Restricted Byway No 26 exists on the base map and is
identified (by the purple colouring) as a public footpath (then numbered
“301!).

1862 Original Definitive Map

. 2004

2018

The route of existing Public Footpath / alleged Restricted Byway No 26
exists on the base map and is identified (by the purple colouring)asa
public footpath (then numbered “125”) in the Parish of Allendale.

Inspector's Decision regarding DMMO (No 10} 2003

The Inspector determined that, on a balance of probabilities, public
vehicularrights had notbeen shown to exist.

Inspector's Decision re appeal against NCC’s refusal to make an Order

The Inspector determined that, on a balance of probabilities, public
vehicularrights had notbeen shown to exist.

SITE INVESTIGATION

From PointA, on existing Byway Open o All Traffic No 37, a 3 to 5 metre

wide, overgrown and slightly sunken grass surfaced track proceeds in a south-
westerly direction for a distance of 150 metres to a field gate. A paraliel, 0.5
metre wide trodden grass path, on slightly higherground, justto the north-west
of the track, appears to be the route favoured by walkers today. There isa-
pool of standing water at the gateway. An adjacent step stile provides access
for walkers. Beyond the field gafé ay@atfack proceeds across the open
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moorland, in a general southerly direction fora distance of 2480 metres to
PointB, atthe north end of the U3111 road in Cumbria, at a field gate, at
Blacklaw Cross.

The track across the open moor is almost entirely grass surfaced. It is mostly
clearly defined (and helpfully identified by waymark posts, at reguiarintervals),
but the width is variable, ranging from 30 centimetres up to around 3 metres.
The widest sections are most evidentup to about 100 metres from the field
gates ateither end. The track fords 4 minor watercourses. In other places the
grass surface was quite saturated with water.

COMMENTS RECEIVED ON THE DRAFT REPORT

In May 2022, a draft copy of the report was circulated fo the applicantand

those landowners / occupiers who responded to the initial consultation fortheir
comments.

By email, on 27 May 2022, Tom Warde-Aldam of Galbraith LLP submitted the
following comments in relation to the Draft Report:

“I refer to your letter dated the 13 May to Michael McNally of Warners
Law LLP.

“My firm, Galbraith LLP, act as agents for the Wellhope Partnership
which owns valuable sporting rights over the footpath in question.

“ note your recommendation that there is not sufficientevidence to
record RB (Restricted Byway) Rights, butalso your further
recommendation that there is sufficientevidence to support the
existence of Bridieway Rights.

“l am writing, on behalf of my Client, fo make an objection to your
recommendation in relation o the Bridleway proposal. | would make
the following comments:

“You suggest in yourreport that the NCC Rights of Way Commiitee
refused Mr Kind's original 1998 Application for Byway status on the
grounds of “insufficient evidence for vehicular or Public Bridleway
Rights”. This decision was appealed, leading fo a two day Public
Enquiryin 2004. The Inspector in that case refused the appeal on the
grounds thatthe evidence did not reach the standard required for a
balance of probability test on either level of rights.

“The next application in 2016 for a Restricted Byway over the route of
Footpath 26 also failed on Appeal in 2018 for the same reasons. Both
Inspectors commented on the “meagre” nature of the applicant’s
evidence.

“The 2019 application is once again for Restricted Byway status using
the trigger of “newly discovered evidence”. Liz Sobell’s carefully
researched report showed that whatwas submitted amounted to only
three pieces of previously unsighted evidence; one of these was totally
irrelevant (Gaterley Road) and the other two did notshow the route
under consideration.
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“All three applications have relied heavily on the presumption of a
“through route”linking two public roads. However, this is an argument
twice rejected by Planning Inspectorsin 2004 and 2018, because there
was insufficient documentary evidence to support it.

“Section 8 of your draft report states at paragraph 8.6 that “it does not
appear that the possibility of Public Bridleway Rights existing overthis
route has been properly explored.” It further assumes that in rejecting
the claims for public and vehicularrights, no other status had been
considered by the two Inspectors in 2004 and 2018. We would suggest
that this is an unjustified conclusion on your part; the Inspectors had full
powers to order that the route should have been recorded as a Public
Bridleway if they had concluded thatthe evidence submitted had shown
that, on the balance of probabilities.

“None of the “newly discovered evidence” adds any support to a claim
for Public Bridleway status, norhas Mr Bell’s own documentary
research added any support to such a conclusion.

“On this basis, we have to disagree with the recommendations for
elevating Footpath 26 to Bridleway status. The decision by the Righis
of Way Committee should be based on the strength or otherwise of the
documentary evidence in relation to this alleged Restricted Byway, not
on un-evidenced supposition.

‘| trust that you will take this into accountin yourreport and will highlight
our clients’ strong objection to the Rights of Way Committee.”

DISCUSSION

Section 53 (3)(c)(ii) of the Wildlife and Countryside Act 1981, requires the
County Council to modify the Definitive Map when evidence is discovered
which, when considered with all other relevantevidence available to them
shows:

“‘that a highway shown in the map and statementas a highway of a
particular description oughtto be there shown as a highway ofa
differentdescription.”

When considering an application / proposal for a modification order, Section
32 of the Highways Act 1980 provides for “any map, plan or history of the
locality or other relevantdocument” to be tendered in evidence and such
weightio be given to it as considered justified by the circumstances, including
the antiquity of the tendered document, the status of the person by whomand
the purpose for which itwas made or compiled, and the custody in which ithas
been kept and from which itis produced.

The Natural Environmentand Rural Communities Act 2006 (NERC Act 2008)
had a major impact upon the recording of vehicular public rights of way based
upon historical documentary evidence. Undersection 67 of the Act, any
existing, but unrecorded, public rights of way for mechanically propelled
vehicles were extinguished unless one of the ‘saving’ provisions applied. In
brief, these saving provisions were: (a) if the main lawful public use between
2001 and 2006 was with motor vehicles; (b} if the route was on the List of
Streets (on 2 May 2006} and nofaggenltilDefinitive Map as something less
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than a byway open to all traffic; (c) the route was legally created expressly for
motor vehicularuse; (d) the route was a road deliberately constructed for
public motor vehicular use; or (e) the vehicular highway came aboutas a
result of unchallenged motor vehicularuse before December 1930.

None of the above saving provisions would appearto apply to the alleged
restricted byway route. This pointwould appearto have been acknowledged
by the applicant. Whilsthis 1998 application was for a byway open fo all
traffic, his (post NERC Act 2006) 2016 and 2019 appilications, only soughtto
record the route as a restricted byway.

The representation of a path or frack on an Ordnance Survey Map is not
evidence thatitis a publicrightof way. It is only indicative of its physical
existence at the time of the survey.

It is possible to detect a degree of frustration, from the landowners, thatthis
matter is being considered fora third time, on the basis of, what they consider
to be, very limited new evidence. On the one hand, whilstitis an important
principle thatthe discovery of new evidence should enable a matter io be
revisited, it should notbe followed in such a way that an applicant mightbe
encouraged to withhold evidence and then drip feed additional documents into
the equation, so they can have multiple bites at the cherry. Notwithstanding
these reservations, new evidence has been infroduced to support this most
recent application to record a restricted byway and, significantly, it does not
appear that the possibility of public bridleway rights existing over this route has
been properly explored. The Inspector determining DMMO (No 10) 2003 does
not appear to have considered this aspect (he simply found thatthere was
insufficientevidence in supportof public vehicularrights). The Inspector
considering MrKind's appeal againstthe Council's refusal to make an order
pursuantto his 2016 restricted byway application, similarly found against Mr
Kind in relation to the existence of public vehicular rights without, apparently,
considering the possibility that public bridleway rights might exist.

Mr Kind and Ms Sobell have both devoted a certain amountoftime to the
subject of whetherthose pre-existing public highways overthe stinted pasiure
land, that were not specifically set outin the inclosure award, were
extinguished by the inclosure award pro¢ess. Mr Kind's view is that they were
not. The Inspector determining DMMO (No 10) 2003, in 2004, agreed with
himon this particular point, and | would.also agree with this position. The
Hexhamshire and Allendale Inclosure Award did not set outor otherwise
identify any public rights over the alleged restricted byway route. Accepting
that any pre-existing public rights over the stinted pasture were not
extinguished by the inclosure process does not mean that any public highway
rights necessarily continued through the stinted pasture or that any highway
rights that did exist were necessarily vehicuilarones. Ultimately, whilstthe
Inspector determining DMMO (No 10) 2003 agreed with Mr Kind regarding the
effects of the inclosure process, he found against Mr Kind in relation to the
overall strength of the evidence in support of vehicularrights.

The landowneris notimpressed with the new JL McAdam’s turnpike plan
evidence. They aren’t contesting that Blakelaws Road was set out as a public
vehicular highway in the Alston Moor Inclosure award, only three years
previously. Ms Sobell considers, notunreasonably, thatthe turnpike road’s
intersection with Blakelaws Road would have been identified as a point of
reference. This part of Blakelaws Road mightbe used by traffic from Blagill
Greens Road or from Nentbﬁagiﬁe&riﬁoad — notnecessarily by people
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travelling across the county boundary. | would have to agree that the turnpike

~ plan —which appears to identify many connecting routes, notjust a select few

—adds little weightto support the reputation of Blakelaw Road as part of a
cross-border through route for public vehicular traffic.

Ms Sobell is critical of the accuracy of Greenwood’s Map of 1828.

She, not unfairly, points to a lack of precision with regard to the location of
Blacklaws Cross. She also notes that JB Harley, writingin 1962 about
Greenwood’s Worcestershire Map of 1822, had concluded that Greenwood
spent approximately 30 shillings per square mile surveyed, which compared
unfavourably with the £16 per square mile cost information supplied to the
inquiry into the Survey of Ireland in 1828. I'm notsure this is necessarily -
comparing like with like, however. If the Board of Ordnance survey in Ireland
amounts to an Ordnance Survey standard survey, itis to be expected that this

- would be vastly more expensive to conduct. The level of detail provided on

Ordnance Survey maps dwarfs that shown on the commercially produced
County maps. In my own experience, the accuracy of and detail on
Greenwood’s County Map of Northumberland compares favourably with the
map produced by Fryer. In general, the County maps do have a tendencyto
be slightly schematic.

Mr Kind has drawn attention to Edward Lockyer’s report, of 1823, into the
condition of roads on Greenwich Hospital Estate’s land in the area. Mr
Lockyer observes “The public roads are carried over the highesthills”. Whilst
this certainly does indicate that wheeled fraffic was using some of the upland
routes in this area, Mr Lockyer does not appear to identify which ones. This
comment may relate to routes which are, today, accepted public roads — it
need not apply to the application route.

Ms Sobell has also noted that the Ordnance Survey Boundary Sketch Book
entry, illustrating where the route crosses the Cumberland — Northumberland
boundary, appears to have been corrected. The original entry had the words
“Black Laws” on the Cumberland side of the boundary, with “Road” on the
Northumberiand side, implying thatthe cross border route was uniformly
known as “Black Laws Road”. The correction (made in red) identifies “Black
Laws Road” as being the route on the Cumberland side of the boundary and
“Carriers Way” its continuation on the Northumberland side. The word “Road”,
on the Northumberiand side, has been crossed through with ared line. This
correction could, of course, simply be due to the fact that the route was known
by differentnames, depending which side of the boundary you were on, butit
might also reflect a perceived difference in the status of the route.

The applicanthas acknowledged thathe has no direct evidence identifying -
the alleged restricted byway route, itself, as a public vehicular highway. He
considers that since, at its eastern end, the alleged restricted byway begins on
a recognised public vehicular highway, and because its westerly continuation
{(within Cumbria) has also been determined to be a public vehicular highway, it
is reasonable to conclude thatthe central (alleged restricted byway) section is
also public vehicular highway. He has supported this proposition with two
legal judgements (Leicestershire County Council v Secretary of State for
EFRA[2003] and Eyre v New Forest Highway Board [1892]).

On the face of it, this is a fairly convincing general principle, butit cannotbe
assumed to apply universally. It would be particularly persuasive in
circumstances.where a route didn’tintersect with any other highways,
traversed fairly uniform terrain afiag@sdd Bind that, historically, had always
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been owned by a single landowner. The situation at Mohope could be
explained simply by differential dedication. The route across the stinted
pasture (and its continuation within Cumbria) may, historically, have been
something less than a public vehicularrightof way. If the Alston Moor
Inclosure Commissioners elected to ‘upgrade’ the Cumbria continuation to
vehicular status, this wouldn't alter the status of the section across the stinted
pasture in Northumberland.

Mr Kind has argued that it wouldn't make sense for the Cumbrian continuation
of the alleged restricted byway route to have been set out as a publicroad if
the continuation within Northumberland didn’'t have the same status. Members
of the public driving vehicles along Blakelaws Road, within Cumbria, would be
forced to turn round at the County boundary, and there is no obvious reason
why anyone would derive any utility from this. This argumentis not without
merit. As Mr Kind points out, the inclosure commissioners could have set out
Blakelaws Road (or the section east of that road’s junction with Blagill Greens
Road, at least) as a public highway of lower status (to match the continuation
within Northumberland —had the inclosure process there, some twenty years
previously, established the status of the route across the stinted pasture) or as

-a private road (potentially, with public footpath or bridleway rights along the

same route).

Ms Sobell has suggested that since two public roads joined Blakelaws Road,
it would nothave been appropriate fo set it out as a private road, thereby
limiting access to the Blagill Greens and Nentbury Greens publicroads. She
has also argued that it was simpler - and more beneficial to the Greenwich
Hospital Estate — for Blakelaws Road fo be set outas a public highway,
because then the maintenance responsibility would fall on the parish, rather
than on specific landowners. The commissioners could have solved the first
difficulty by setting out most of Blakelaws Road as public — so as to preserve a
through connection between the Blagills Green and Nentbury Greens Roads,
but naming the northern end (the cul-de-sac section leading to the County
boundary) as something different (with a lower status). [ would suggestthat
the maintenance argumentdoes have merit, however. No parcels of land {in
Cumberland)would rely on the extension up to the County boundary. The
Greenwich Hospital and Joseph Dickinson plots, lying either side of this route,
would both still have direct access to the public road network, even if this
extension didn'texist. There may have been influential landowners on the
Northumberland side of the boundary (perhaps with private rights, or perhaps
satisfied by the existing footpath or bridleway rights through the stinted
pasture, in the Northumberiand) keen to preserve access on the Cumberland
side of the boundary. | wonderwhetherthere may, potentially, have been
some difficulty setting outa private road fo protect these interests, if the
beneficiaries in Northumberland (who would usually be expected to initially
finance and subsequently maintain the route) weren't actually landowners
involved in the Alston Moor inclosure. By making this route a public road, the
maintenance burden would, as Ms Sobell points out, be shared amongst the
whole parish. .

8.16 There are, in fact, a significantnumber of other non-through route vehicular

highways, apparently set outin the Hexhamshire and Allendale Inclosure
Award. | have attached a small scale map extract showing the existing public
rights of way network between Aliendale and Hexhamshire. The yellow routes
are ordinary roads (shown on the OS base map). The routes represented by
solid brown lines are recorded on the Definitive Map as byways open to all
traffic, the broken green IinePagsJﬂJ[bzﬂaridleways andthe broken red lines
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are public footpaths. Starting in the 12 o'clock position, and working round
clockwise, Greenridge Road, Ardiey Road, Eshells Road, Lightside Road,
Woestburnhope Road, Lousley Road, Houstie Carr's Road, Shilburn Road,
Watch Currock Road and Newfold House Road are all byways open to all
traffic that were set outas publicroads in the Allendale and Hexhamshire
Inclosure Award. All of these roads were set out only as far as the stinted
pasture separating the two valleys. All of the highway continuations crossing
the stinted pasture, connecting with byways open to all traffic on the other
side, are currently recorded on the Definitive Map as public bridleways — not
as vehicularrights of way (nor as footpaths). Whilstitis certainly possible that
one or more of the crossover routes could be more than just public bndieways
I haven't, as yet, been made aware of any compelling evidence o
demonstrate that any of them are.

In relation to the above area between Allendale and Hexhamshire, | have also

. attached exiracts from Fryer's (1820) and Greenwood’s (1828) County maps.

Both Fryer and Greenwood appear to have identified the majority of the
inclosure awarded roads leading up to the stinted pasture. At present, there
are 7 public bridleways recorded on the Definitive Map crossing over the
stinted pasture to connectwith the ends of these roads. Fryer has depicied 3
of them and Greenwood appears to have depicted 5 (possibly 6) of them. The
majority of the public highways shown on Fryer's and Greenwood’s County
maps are vehicularones. Given the scale of the mapping, this is almost
inevitable — it would be impossible to show, in any meaningful way, every
public bridleway and footpath, too, though Greenwood did specifically identify
afew (i.e. less than 20) bridleway routes (labelling them as bridleways)within
Northumberland. 1 would suggestthat both Fryer and Greenwood may have
shown a small number of routes where the status wasn'tabsolutely certain.
They may have believed they were likely to be vehicular, butin reality they
might have been of a lower {most likely, public bridleway) status.

The cumulative documentary evidence in supportof public vehicular rights
over the alleged restricted byway route is not considered to be sufficientto
satisfy the balance of probabilities test. Whilstthe “through route presumption”
undoubtedly has significant merit, it cannotautomatically apply in every case.
The numerous identified examples of inclosure awarded roads (many of them

- now recorded as byways open to all traffic) terminating at the stinted pasture

between Allendale and Hexhamshire, with public bridleways forming the
uplandlink between them, reinforces that position. [f the alleged Restricted
Byway No 26 route (like the connecting routes between Allendale and
Hexhamshire}is not a vehicular highway, it does, however, seem more likely
than notthat (again, like the connecting routes.between Allendale and
Hexhamshire) it will be of public bridleway rather than public footpath status. It
may be significantthatthe Allendale to Hexhamshire routes were all originally
identified as public bridleways at the Draft Map stage, whereas the Mohope
route was only identified for inclusion following representations to that Draft
Map, by the Ramblers’ Association —a walking group.

Commenting on a drafi version of this report, Galbraith LLP (for the Wellhope
Partnership), objected to the recommendation in support of the existence of
public bridleway rights. The sequence of events outlined in paragraph 1 of
their comments section isn’tquite correct. It is quite true that the NCC Rights
of Way Committee refused Mr Kind's 1998 application fo record a byway open
to all traffic on the grounds of “insufficient evidence for vehicular or public
bridleway rights”. Mr Kind appealed againstthis refusal and this appeal was
successful. Northumberland Colatg@oildcd was directed, by the Secretary of
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State, to include the route in a future Definitive Map Modification Order as a
byway open fo alltraffic. An Order (DMMOQO (No 10) 2003) was duly made, and
attracted objections, which led to the Order and objections being submitted to
the Secretary of State for determination, and it is this which led to the two day
publicinguiry —not the appeal againstthe County Council's refusal to make an
Order. Followingthe publicinquiry, the Inspector declined to confirm DMMO
(No 10) 2003 on the grounds that“the evidence before me is insufficientto
show the existence of public carriageway rights over the Order route.”

The applicant's appeal againstthe County Council’s refusal to make a
definitive map modification order pursuantio his 2016 application failed. The
Inspector concluded “| do not considerthat it has been demonstrated on a
balance of probabilities that Footpath 26 oughtto be shown as a restricted
byway. As such,the appeal must fail.”

Galbraith LLP has also argued that the amount of new evidence produced to
support the new application is extremely meagre. Although the new evidence
in support of vehicular rights is certainly modest, whiistinvestigating this
application, additional evidence thatfurther challenges the through route
presumption was discovered. This draws on the treatment (within the same
Inclosure Award) of routes linking the Allendale and Hexhamshire valleys.
Whilstthe Award set out numerous public roads leading up to the stinted
pasture, no continuation was identified continuing through the stinted pasture
itself, though there are multiple public bridleways recorded crossing over that
pasture, on the Definitive Map, today, adding supportto the hypothesis that
the application route mightbe something less than public vehicular butmore
than public footpath.

Galbraith LLP is correct in asserting that the Inspector had the power to
amend DMMO (No 10) 2003, if he had believed the route was a public
bridleway, and the Inspector considering the 2017 appeal might have been
able to directthe County Council to make an Order for public bridleway, even
if he hadn’tbeen convinced thatpublic vehicularrights existed. Neitherof
them did, but thisis perhaps unsurprising, because neither Inspector appears
to have addressed the potential existence of public bridleway rights. If an
Inspector had actually considered the existence of public bridleway rights, and
then dismissed the evidence in supportas beinginsufficient, itis not
unreasonable to expect that they would have stated as much.

8.23 Advice from the Planning Inspectorate in their ‘consistency guidelines' states

9.1

that it is important to have the correct width, where known, recorded in the
definitive statement. Where no width can be determined by documentary
means (such as an Inclosure Award, Highway Order or dedication document),
there is usually a boundary to boundary presumption for public highways.
Since this route is notenclosed now, nor does it appear to have been
enclosed previously, itis proposed that, if it is fo be upgraded to public
bridleway status, it should be recorded with the Council’s standard default
width of 3 metres (i.e. wide enough fortwo horses, travelling in opposite
directions, to pass each other. '

CONCLUSION

In l-ightofthe documentary evidence available, it appears that, on a balance of
probabilities, public vehicular rights have not been shown to exist over the
route of alleged Restricted BiA@geNd 26
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93

In lightof the documentary evidence available, it appears that, on a balance of
probabilities, public bridleway rights have been shown to exist over the route
of alleged Restricted Byway No 26.

It would be appropriate to recognize the public’s higherrights over the route of
existing Footpath No 26 by upgrading this to public bridleway status on the
Definitive Map.
BACKGROUND PAPERS
Local Services Group File: E/49/26z

Report Author Alex Bell — Definitive Map Officer

(01670) 624133
Alex.Bell@Northumberland.gov.uk
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Greenwood’s County Map (Cumberland)
1823
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Cary’s Map
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Greenwood’s County Map (Northumberland)
1828
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Ordnance Survey Boundary Sketch Book
(1858)

Copy of extract supplled by Alan Kind
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Ordnance Survey Book of Reference
c.1860
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Draft Map (Modified)
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Provisional Map
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Original Definitive Map
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Order Decision . m”m " N
Inquiry opened on 6 April 2004 | 2TheSamse. - i

- byAlan Beckeft BA,MSc, MIPROW

mmrwmbyﬁemdsuﬁefor
-- Environment, Food and Rural Affairs :

Order Ref. FPS/R2900/7/30

" "o This Order is made under Section 53(2) (b) of the Wildlife and Countrys:de Act 1981 and is

known as the Northumberland County Coungil (Publlc Rights of Way) Modification Order

(No 10) 2003.
* Northumberland County Oouncﬂmbm:ttedthe Qrderfor confirmation to the Secreta:yof
o The Order-is—dated-12- May-2003;-and-there" were -seven- objecuons—omstandmg—at tbe~ ------
: commencement of the inquiry. "
- TheOrderproposeswmodlfytheDeﬁnmveMapmdSmtenmforthembyupgadmg .
FootpathNozﬁ PmshofWestAllen,toBywayOpmtoAlITmﬁc o SRN

Summary of Derjsmn. ’I‘he Order is not conﬁrmed.

Procedural Mam

1 Theeﬂ‘ectoftheorda :t‘conﬁxmedwnhoutmodzﬁcauon,wouldhetomodlﬁrtho- -
Definitive Map and Statement for the area by upgrading to Byway Open to All Traffic
(“BGAT”)PubthootpﬁNo 26 West Allen which nans ﬁ'omBlakelawCross(pmn:Am’,
the Order plan) in a generally northerly direction to the 18039 road at Kmsleywell Bank .
(pomtB),anovaﬂldlstanceofapprommatelyZG%mm

2. Ihavebeenappomtedto detmnetheOrdermaocordancethhPamgmph 10(1) of
Schedzﬂe 15 to the Wildlife and Countryside Act 1981 (“the 1981 Act”).

3. Iheldapubhclocalmqmrymtothe&deronﬁxesdayﬁApn!andWednesday?Apm I
,camedoutanunaccompamedmspectxonofthengbtofwayonMondaySApm The .
pMestotheOrderddnotrequuemetocanyMaﬁuﬂhcrmompamedmspecﬂm

4, At&emquuytheownmofthehndaﬁ‘eﬂedbythemﬂerwemrepresanedbym
Five of the seven objections mmmm withdrawn when the inquiry opened.

5. Northumberiand County Council had made the Order following a direction from the
Secretary of State under paragraph 4(2) of Schedule 14 to the 1981 Act. . The County
Council, as order making authority, remained neutral at the inquiry and the case for the
Order was made by the applicant, Mr A D Kind.

6. At the inquiry, rtwasconﬁrmedonbehalfoftheCoumyCouncﬂthataﬂstamtory _
procedures had been complied with.

The main issues

7. The requirements of Section 53 (3) (c) (i) namely, the discovery of evidence which when
taken with all other relevant evidence available shows that a highway shown in the map-and
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ORDER DECISION: FPS/R2900/7/30

statement as a highway of a particular descnpnon (namely Footpath No. 26 West Allen)
ocught to be there shown asa hxghway of a different desmptmn (namely as a BOAT).

Slla m]u._ P e e e : _—

- 8.

Mthd SubmzttedﬂlattheOrdermWewas partofamedtaevalhlgh-leveiroadbetwm ,
Corbridge, Alston and Penrith, which passed a settlement called Corby Gates Farm located

. approximately 2.8Km south-west of the Order route. Corby Gates Farm was recorded in -
- 1314 as a farmstead by the name of Corbriggate. Mr Kind called this route the Corbrigg

Gate, and located his mediaeval road in this area by suggesting that the fourteenth century
farm name was taken fiom its proximity to the road to Corbridge. In Mr Kind’s
submission, the most direct route from Corby Gates Farm to the north-cast in the direction
of Corbridge was over Mohope Moor along the Order route via Blakelaw Cross. It was Mt
Kmdscasethatsucharomehadfaliemntod:msewzththeadve:nofotherromesonm-
smtablegmdlentsandtemmsachastheroadvaaLonng

_ ____‘M_O

Insupportofh:scaseMKmddrewonanumberofauthonnm, namelyCanmdmmﬁ'
.. New Towns v Gallagher [2002) EWHC 2668; Eyre v New Forest Highways Board 56 JP
- 517; Trafford v St. Faiths RDC (1910) IP 297 and Vyner v W‘zrra!RDC{lQOQ]JPZOZ -
.Whaeappmpmte,lhavemaderefamewtheeem

L“dmmmsmdpmmswasamgmﬁcamiocalmdusuymtheNonhumbwlmd—- -
Cumberland border areas for many centuries. ‘The transportation of ore from mine to smelt

. mills required the organisation of not only labour and capital but a network of suitable roads
. and trackways on which the raw material and refined product could be transported. I heard

1L

that the development of the lead trade in the eighteenth century was one of the principal
dnwngfowesbehmdthedevelopmentofﬂwlocalmadnetworkmmdmhope Ihaveno

reason to question that view.
The County maps of Nonhumberland by Kitchin (1750-1785) Horsley {1753) and

'Axmstrong(l769)donotshowthe0rderroute,bmdoshowtheLong Cross - Ninebanks

road which is now the U8039, to which the Order route connects at Knights Clengh Head
{point B). Similarly, the Hodgkinson and Donald (17’?0-‘7 1) map of Cumbesland shows the -
roadv:aLongCrossbutnottheOrdqm _

. 'An estate map drawn in 1757 to showﬂwboundaneaoftheWhttﬁeldestatemedbyﬂle

Greenwich Hospital annotates the Long Cross route as the “road from Alston to Hexham™.
This plan was drawn to show the boundaries and features within the Whitfield estate. As
the Order route ran over the neighbouring Hexham estate, the cartographer would not

- necessarily have been concerned with roads or tracks outside the Whitfield boundary.

- However, the Alston - Hexham road vis Long Cross is shown as crossing the estate

boundaryathghtsCleuthead At this point there is no indication of a route running to .

. the south over Mohope. From the County maps and from estate plans of the Greeawich.

Hosprtalltxsclearthattheon!yacknowledgedroadthatledbetweenAlstonandHexham
untﬂtheconﬂmctnonofﬁe&ston'l‘mnpnkem 1778wastheroutemLongCrossand

* Knight's Cleugh Head.

13.

The Alston Turnpike Act of 1778 provided forthecons&ucuonofanewsewonofmad
between Alston and Hexham bypassing the Long Cross route. The Turnpike was promoted
by the local lead mining and carrying interests as a means of improving the transportation of
the lead ore from mine to smelt mill. The enabling Act provided for the old road to cease to

2
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14,

 be maintained at the expense of the parish, althoughtheActdzdnotenablétofhemutetobé

extinguished. The Long Cross route therefore remained as a public road. - The objectors

submitted that the bulk of the important lead trade traffic would have transferred to the now

turnpike, leading to a reduction in traffic on the old Alston road vis Long Cross. If the
traffic along the oid road fell, it is therefore probable that any traffic using the claimed route.

over Mohope as a through route, if the alleged route existed, would sumiarly have

.dmndled.

TheHexhamshueandAllendaleInclomAstofl?QZ gavethe commlssmnmwhodrew
up the award in 1799 extensive powers to award and set out roads and other highways and
to stop up existing roads and highways over the moors and waste affected by the award.
Under the Act, those parcels of land whick were deemed to be suitable for improvement
were to be enclosed, with the remainder of the moors and waste ground being stinted

amongst the commoners, Par:oftheoldAlstonroadbypassedbytbel??Stmnpikemf

awardedasapubhcroadﬁ*om?owmleGatetonghtsClouthead ‘

15.

- 16.

17.

'I'heOrderrom:snctshownonthemclomawardplan,nons:tmentmnedmthzaward.

Under the terms of the enabling Act, all former roads and ways not set out and appointed .
through the lands which were to be divided and allotted were to become part of those lands,

and that use of such former ways was to be unlawfiul. A number of roads through other

stinted pastures in the area covered by the Awerd were awarded and in the objector’s view

as the Order route was not awarded ary such route that would have existed was stopped up - 3

under the terms of the enabling Act. Mr Kind was of the view that as the land crossed by

theOrdamMewasnotdmdedmdalloﬁeitbeActsndtheAwardhadm:mpwtupon. 

anypr&mmngmynmmngmtheshntedpasm
The enclosure of individual parts of the moormdtheawardofmoseaﬂotmem.stommed

individuals cleasly involves the division of the land, and its physical separation from other |

parts of the moor by fences. I consider that these are the parts of the moor which are
referred to in the enabling Act as the land to be “divided and allotted”.  This is supported to
some extent by the terms of section 66 of the Act which grants to the owners of the
allotments the right to dig for peat, slate and other materials on the stinted, unenclosed (and
therefore unaliotted) land. To my mind, the allocation to the commoners of the right to stint
angennumba'ofammalsontheunenclosedpanofﬂwmoordoesnotmvolvemysuch
physical division. There would therefore have been no impact upon any pre-existing way
over the stinted pasture, with only pre-existing ways through the divided and atlotted lands
being extinguished. Consequently, IﬁndMKmd’sargumentonthemtapretanonofthe
Aatobethemorep«suaswe.

HOWBVH there:smmd:cahonofaﬂ:roughmuteoverMohopeMoorsbnmontheAwaxﬂ
plan,andtheAlstouRoadmswarded“tothesﬁntedpasmm and. not “into the stinted

~—pastre”™ s othier rouds were: ~Unlike the Coalcleugh Road which extended over the stinted

18.

pastures and was privately maintained by the lead mining companies, the Commissioners
did not extend the Alston Road into the stinted pasture to cross Mohope; in all probability
because there was no recognised route over the stinted pasture at the time. From the
available documentary evidence which pre-dates the 1799 award the only acknowledged
meoverthemoorsmsthatmlmg&ou

Fryer's map of Northumberland of 1820 shows the extent of the land around Mohope that
had been brought into cultivation foilomng the Inclosure Award of 1799, 1t also ahom the

3
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- line of the 1778 turnpike and the continued existence and importance of the route over the
" moors by Long Cross. Blakelaw Cross is shown on the county boundary but there is no
__.__ indication of a route running over Mohope Moor to it from the Long Cross road, _

19 The Alston Moor Inclosure award of 1820 set out a public carriage road from the Weardale

- Turnpike at Nenthead to the County boundary near Blakelaw Cross. - It was Mr Kind’s case -
that the Commissioners would not have awarded a public road, with the burden of

" maintenance and repair falling to the Alston parishioners, if there was no onward access -
- beyond the County boundary. The objector saggested that the road was likely to have beea
laid cut as a means of accessing the local quarries. Neither party to the inguiry provided a
full copy of the award, orthemabhngActandIamthereforeunabletommmemM draw
any_cpnclus:on upon the ability of the commissioners to award this road, the purpose fcr
. which it was awarded or the réasoning behind the Comuiiissioner’s award. — -

20 Greenwood’s map of Northumberiand of 1827 shows a route crossing the ooumyboundary

T T ——gtapoint marked Blakelaw Cross.—Mr Kind: considered this to be evidence of the existence..___
o - of the dmmedmute,ahhoughtheobjectorswewwasthat&'eenwoodsmapwas

. . melmblemthnohceab!eandobmonsmmmmﬂedthhmm :

21. Greenwood depicts the 1823 route of the Alston tumpike where it had been diverted from -
o _the 1778 alignment between Whitfield and Alston The road network depicted in the
o wmnﬂy-omeghtsCImghandKelrsleyweﬂBmklsmmtemdequateswnhthe'
- depiction on modern Ordnance Survey mapping and is comparable with Fryer’s 1820 map.
'IheroadleadmgtoMohopeHead(MobHeadonGreenwoodsmap Upper Mohope on
Fryer’s map) is alse an accurate representation. However, Greenwood places Blakelaw

: &osstothemnh—watofMohopeHeaﬂwhenumqunesleaﬂytothewﬂ-Mmd
Greenwood fails to mark Long Cross as a feature. A road shown leading out of the route to
‘Blakelaw Cross and crossing the county boundary further to the north which Mr Kind
clmmedtobethel.ongCmssmmelsnotshmonanymapprodwedbeforcora&er

‘Greenwood’s.

22, Whentherou&shombyGreenwoodasmngﬂwcountybmmdaryattbepoﬁmuked -
Blakelaw Cross is compared to other roads and features in the immediate area on Fryer's
mapandonmodmOr@anceSurveymappmg,theromeshown:sc!earlytheLongCross.
route depicted by previous cartographers. The inaccurate positioning of Blakelaw Cross

. . and the marking of an unidentifiable route to the north appear to be clear errors on
. Greenwood’s part. In the light of these errors from an otherwise reputable cartographer, I
donmauachmuchweightonﬂmnmpasewdenceofthemstmceoftheclmmedroadovet

 the moor.

23. Aspmoftheiniﬁaloonmhaﬁonontheappﬁcation,theagentfortheomersofthem
- submitted a copy of the plan attached to the Allendale Tithe Award of 1847, No'
. apportionment detail was provided. The plan shows the extent of the enclosures awarded in
.. —.1799 with the stinted pasture marked. There is nomd:cahonofah‘nckontheahgnmentof
Ordammenmngthroughthesnntedpasuneonﬂxemhemap

24. However, running along the Allendale side of the parish boundary is a double peck line
track that crosses the County boundary near Hard Rigg. This track is annotated “Som
Alston”. Mr Kind suggested that this was the Long Cross route. I disagree. The tithe map
is of land within Allendale, and from Knights Cleugh Head the Alston road via Long Cross

4
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quns in the neighbouring parish. The route shown mthe Tithe map whateverrt purports to
__be, is not the Alston road.-

%

'} An estate. plan of the Whitfield Manor, of 1856_shows the line of the Long Cross road '
' annotated “Old road from Alston to Allendale”. No route leading overMohope;sshownat_
Knight’s Cleugh Head, aithough the 1799 Inclosure Award road at Kmsleywell Bank is -

shown annotated “From Mohope”.

26 Ordnance Sm'veymappmg from the m:d-mneteentheennnyshowsﬂtemrouw as a
double peck line feature annotated “Carriers Way”, which in the Book of Reference is
described by Ordnance Survey as a “cart road”. A feature has clearly been observed by the
surveyor, and whilst the maps are evidence of the physical existence of the route at the time
of the survey the instructions to surveyors make quite clear that rights of way are not within
Ordeance Survey’s remit and that surveyors are not required to enquire into them. No

- evidence was presented to assist with the determination as to why Ordnance Survey’

- considered-this-feature to -be-a cart- road;-or-from whom suthority. for th&desmpuonhad
been sought.

27. The evidence from the Whitfield estate papers suggeststbatthetranspoﬂaﬁonofgoods :

through the West Allen valley, particularly the transportation of lead ore was by packhorse

as opposed to horse and cart due to the founderous nature of the ground and the poor state:
- -— of repair of those roads and tracks in existence...The available evidence suggests that cart -
traffic in the area, particularly for the lead ore trade, would only have utilised formalised

roads following the turnpiking of the Alston Road in 1779 or further improvements made

by Macadam in 1823. On the evidence before me it does not seem probable that the feature

running over Mohope recorded as & cart road by Ordnance Survey was used as such. -

28. The Finance Act 1910 information is of little assistance as the land through which the Order.
route passed was part of a parcel some 18,000 acres in extent. A reduction of duty of £450
was claimed due to the existence of public rights of way over the land, but over such a large
area no conclusion can be drawn as to whether the Order route was one for which a

reduction was claimed. I'was not provided with & copy of the Finance Act working plan.

29. Mrﬁndmbmﬂedthuthe&dermmemayhavehadahmﬂsurfacewhmhm,

progressively sunken into the ground over time. Mr Kind claimed that photographic images

. captured by satellite showed a physical feature that couid not have been created solely by

pedesnimuse.‘WhﬂaIaweptmatadeﬁnablemembeseenmthesephomgmpﬁ,m
evidence from on-site investigations was submitted to substantiate the assertion regarding a
sunken surface. Consequently,ldonotattachmgmﬁcantwe:ghtwthephotogmphw
evidence.

’Concbmomontﬁeewdma

30. Mr Kind contended that the claxmed route over Mohope forms part of a long d:stance
- - mediseval trade route linking Corbridge-and Penrith via Alston and Corby.-Gates Farm.
Whilst I acknowledge that reference is made to a property called Corbriggate in the county

histories submitted, and whilst it is more likely than not that this property equates with the .

modern Corby Gates Farm, such references do not indicate either the existence of & trade
route or the direction any such route may have taken, Whilst the concept of such a trade
route is plausible, there is no evidence to suggest that the Order route formed part of it.
Indeed, there is very little evidence of the existence of any route over Mohope Moor which

5
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o wouldequatew:ththeOrderroutepnortothatrecordedmthe(}rdnanoeSuwey 1* edition
oot OmAp

-31: 51 acoeptthe submzsslonthatthe Allendale and Hexhamshire Enclosure Act would have had
) noeﬁ'ectuponarwtenummgovm'thestmtedpastur&sofMohopeMoor However, there
. is no evidence of the existence of a route over Mohope in 1799 that would have been

~ affected by the Act and the award, That section of the Alston road awarded did not lead
into the stinted pasture on Mohope and there is no evidence within the award or plan that -
suggests the existence of a continuation route over the open moor at that date. It is clear
thattbe awarded road did not form a cul-de-sac at Knight’s Cleugh Head as the Alston road

- contimred westward to Long Cross. The award of the Alston Road was for the retention of
an already existing public right, which performed the dual function of aflowing stint holders
access to the stinted pasture as well as retaining the long-established public through route to

Alston. The available evidence alwests that there Wwas 1o pubhc route over Mohope forthe ~ -

Commms:omtostopup

.32 MerdwbmxttedtbattheroadsetombytheAlstonInclomAwardweuldhmwved’
- no purpose without an onward contiruation at the same status over Mchope, and cited Eyre

v New Forest Highways Board in support. The presumption ageinst a cul-de-sac such agis -

found at the southern end of the Order route is a presumption that can be added into the

- balance when weighing all the available evidence. In my view, the evidence in favour of
memsmofman-purposemghwaymMohopenssomeagrethﬂﬁlepremmpuon'-
doesnotweughheavﬂymthebalanee

33. ththemepuonofommnoevaeymappmg,ﬁlethroughmmeudedforbyMr
Kind ‘is not shown on any of the submitted maps, whether produced by commercial
carwgmphes,mmlmonmmatemamgemeMWtheleadmmngmdushy,orthmugh
statutory process. I do not consider that the “cartographic convention” of not marking

~ unmade roads over heaths and commons advanced in Gallagher is applicable in this case, as
theremnowppomngewdemeﬁomanyothawMempommusmceforﬂmemmnoeof
an all-purpose highway over the moor,

34. Mr Kind's theory as to the existence of a long-distance trade route as described in his paper

' “Tracing the Corbrigg Gate: The mediaeval road from Corbridge to Penritl” is plavsible

" but the documentary evidence submitted in this case does not support the contention that the

. Order route was an all-purpose highway, or that it formed part of the alleged mediaeval

35. Under Section 53 (3) (c) (ii) of the 1981 Act the evidence offered in support mmst

. demonstrate, on the balance of probablhhes, the existence of the higher rights claimed. I
‘conclude the evidence before fo me is insufficient to show the exlstenee of pubhc

camagemyngmomthe Ordermm e A

36 A number of the objectmns outstandmg at the conunencement of the mqmry related to the
potential impact a Byway Open to All Traffic would have upoa the environment of the
moot, which forms part of the Allendaie Moor Site of Special Scientific Interest (“SSSI”)
and Whitfield Moor, Pienmeller and Asholmes Common SSSI. At the inquiry, 70 letters
supporting the objection to the order on environmental grounds were submitted. As

6
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-

- environmental concerns are not within my remit I have not taken these representanons mto
account when reaching my dec:su:m. : . :

L Ovem!ltondlmon S

37. Havmgregardtotbeseandaﬂothermattersmsedatthemqmyandmthewmen
- representations Iooncludethatthe()rder should notbeconﬁrmed. o

Formal Decuiou
38. Tlawe‘Order is not confirmed.

7
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| APPEARANCES
' _' For Northnmberland Connty Conncﬂ
- Mrs B'ﬁmley_ — Assistant Solicitor, Norumberland County Couscil, County Hiall,
- L ~ Morpeth, NE61 2BF |
- Im Snl;por't of the Order: : :
 MrADKind 45 The Fairway, Gosforth, Newcastle upor Tyne, NE3 SAQ
Mrs S Rogers, ?Xﬁnsh Horse Society, West Tumpike, Ganton, Alawick, NEG6 |
For the Objectou R T e e
MrD Warmer, " of Counsel, instructed by Oglethorpe, Snmnaemibmnd,,'
~Solicitors; 16 CasﬂePa.rk, Lancastm‘ LAY IYG
.  who called '
Mrs E Sobe]l. 'I‘urfl-louse, Steel, Hexhamshire NE47 OHP
o Party e e
MrJ Lindsey, Redheugh Cotiage, Mohope, NE47 8DH
@
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INQUIRY DOCUMENTS

1. Attendance list 6 April 2004,

i

L N AT

Attendance list 7 April 2004,

Letter from Mr K Lord.

Certificate of completxon of procedural reqmrements
Satellite photographs of Mohope Moor.

Letter from Ms Atkins & Ms Moris.

Letter from Ms Elfiott and Mr Wenham.

Standard letter completed by 68 individuals.

Appendices 1o the statement of evidence of Mrs Sobell
10. Copy extract from Hodginson & Donald’s map of Cumberland 1770,
ll Copy extract from A History ofNorth.tmberland vohune4

12. Bundle of evidence submitted by Mr Kind.
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I @9@% The Planning Inspectorate

Appeal Decision

by Rory Cridland LLB (Hons), Solicitor
an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs
Decision date: 19 December 2018 '

Appeal Ref: FPS/P2935/14A/5

This appeal is made by Mr Alan Kind (“the Appellant”) under section 53(5) and’
Paragraph 4 (1) of Schedule 14 of the Wildlife and Countryside Act 1981 (“the Act”)
against the decision of Northumberland County Council (“the Council”) not to make an
Order under section 53(2) of the Act.

The application is dated 22 November 2016 and was refused by the Council by letter
dated 16 November 2017.

The Appellant claims that the definitive map and statement of public rights of way
should be modified by upgrading to a restricted byway Footpath No 26, West Allen from
the Cumbria County boundary at Blacklaw Cross to where it joins Byway Open to all
Traffic No 37 at Kiersieywell Bank,

Summary of decision: The appeal is dismissed.

Preliminary Matters

1.
2.

This appeal has been determined on the basis of the papers submitted.

A Definitive Map Modification Order dated 12 May 2003 and known as the
Northumberiand County Council (Public Rights of Way) Modification Order
(No.10) 2003 was made by the Council to upgrade this part of Footpath No 26
to a Byway Open to All Traffic (BOAT). Following a number of objections to that
order, a public inquiry was held (“the 2004 Inquiry”) after which a decision was
|ssued not to confirm the order. I have been provided with a copy of the Order
Decision® and have had regard to it in my determination of this appeal.

My attention has been drawn to the fact that the Appellant may not have
served notice of the application on all of the occupiers of the land affected as
required by Schedule 14(2) of the Act. However, Schedule 14(2) does not
require strict compliance and I consider the publicity requirements in respect of
any order subsequently made would be sufficient to remedy any deficiency in
this respect. 1 do not therefore consider any party would be materially
prejudiced.

Main Issues

4,

With regard to section 53(3)(c)(ii) of the Act, the main issue is whether the
evidence discovered, when considered with all other relevant evidence
available, shows that Footpath No 26 ought to be shown as a restricted byway.

! Order Ref: FPS/R2900/7/30.
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Reasons

5. The appeal route is currently shown recorded in the Definitive Map and
Statement as forming part of Footpath No 26, West Allen and runs from
Blacklaw Cross in a generally northerly direction to the U8039 at Kiersleywell
Bank. The application seeks to upgrade this section of Footpath No 26 to a
restricted byway.

6. Most of the evidence upon which application is based was considered in detail
as part of the 2004 Inquiry. While I note the Appellant has challenged some of
the conclusions reached by the Inspector in that case, these were arrived at
following detailed consideration of the evidence and with the Inspector having
had the benefit of hearing oral arguments. I have seen nothing which would
lead me to reach a different conclusion on that evidence. However, the
Appellant has identified two additional pieces of evidence - the Alstone Moor
Inclosure Act 1803 and a copy of the Ordnance Survey (0S) Boundary Sketch
Map of 1858 - which, when taken with the 2004 evidence, he claims shows that
Footpath 26 ought to be recorded as a restricted byway.

7. The relevant trigger for section 53(3)(c)(ii) is the ‘discovery of evidence’ and
while I note that the 2004 Inquiry considered the OS evidence available at the
time, additional information has been discovered which, for whatever reason,
was not available in 2004. Similarly, while I note that the Alstone Moor
Inclosure Award was considered as part of the 2004 Inquiry, the 1803 Alstone
Moor Inclosure Act itself, now provided by the Appellant, was not. I accept the
Appellant’s argument that the discovery of evidence in this context should be
given its ordinary or literal meaning. As such, I am satisfied that the additional
evidence provided is sufficient to constitute the ‘discovery of evidence’ for the
purposes of section 53(3)(c)(ii).

8. Nevertheless, the 2004 Inquiry established that the evidence available at that
time was insufficient to show that Footpath No 26 was incorrectly recorded.
Indeed, the Inspector commented? that the evidence in favour of an all-
purpose highway at this location was ‘meagre’. I agree with that assessment
and as such, consider the central guestion to be whether the additional or
‘newly discovered® evidence , when taken with all the other relevant evidence
available, is sufficient to show that Footpath 26 ought to be recorded as a
restricted byway. I consider this new evidence further below.

The OS evidence

9. 0S mapping from the nineteenth century shows the claimed route as a double
pecked line feature annotated as Carrier's Way. It is described in the OS Book
of Reference as a ‘cart road’ and this evidence was available at the 2004
Inquiry. At that time, the Inspector considered that, while it provided evidence
of the physical existence of a route at the time of the survey, no evidence was
presented to assist in the determination of why this feature was considered to
be a cart road or from whom authority for such a description was sought.

10. As part of the present application, the Appellant has produced additional .
evidence in the form of the OS Boundary Sketch Book dated 1858 which shows
- the claimed route as a continuation of Blacklaws Road and annotates it as
Carrier's Way. I agree with the Appellant that it supports the proposition that

2 At paragraph 32.
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there was a continuation of some sort of route over the county boundary.
However, it provides no detail as to its status or use.

11. Furthermore, while I note that the Appellant has produced some useful articles
including one which indicates field recording was not a chance or casual
process but rather one which was carried out by an independent specialist
whose main task was to verify the accuracy of the detail of the survey, the
accuracy of the work depended very much on the skill of the examiners and
their classification of land use was not subject to close scrutiny. While I accept
it adds some further weight to this evidence and the suggestion that a highway
of some sort has been in long-standing existence on the ground, it does not
shed any additional light on its status and provides very little support for
upgrading the route to a restricted byway.

The Alstone Moor Inclosure Act 1803.

12. The Appellant has also submitted a copy of the Alstone Moor Inclosure Act
1803 and extracts from the 1820 award which establishes Blacklaws Road as a
highway which runs to the county boundary. Although the 1803 Act itself was -
not available at the 2004 Inquiry, it is clear from the decision letter that the
argument put forward by the Appellant is essentially the same, i.e. that the
Commissioners would not have awarded a public road in this location, with the
maintenance and repair falling to the Alstone Parishioners, if there was no
onward access beyond the county boundary. He refers to the ‘through route
presumption® which can be summarised as being that where two highways are
linked by a short section of uncertain status, it can be presumed that its status
is that of the two highways linked by it.

13. However, this argument was considered by the Inspector at the 2004 Inquiry
and the decision letter makes clear® that, while the presumption is something
that can be added into the balance, it does not weigh heavily in favour. I have
seen no evidence as part of this appeal that would lead me to reach a different
conclusion. As such, I do not consider this additional evidence provides any
meaningful support for the Appellant’s case or alters the assessment carried
out in 2004. As with the OS evidence above, it provides little information as to
the status of the route and does not provide any additional support in favour of
upgrading it to a restricted byway.

Summary

14. I have found above that the additional, or ‘newly discovered’, evidence
submitted by the Appellant provides some support for the claim that a route of
some sort has been in long-standing existence on the ground. However, I have
also found that it sheds little light on its status and provides very little support
for upgrading the route to a restricted byway. Furthermore, while 1 accept that
it links two other vehicular ways and as such, benefits from the ‘through route
presumption’, I agree with the conclusions of the Inspector in 2004 that the
evidence in support is so meagre that this presumption does not weigh heavily
in favour, .

15. Accordingly, I do not consider that it has been demonstrated on the balance of
probabilities that Footpath 26 ought to be shown as a restricted byway. As
such, the appeal must fail,

3 See Eyre v. New Forest Highway Board [1892] 56 JP 517,
* at paragraph 32 of the decision.
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Conclusion

16. Having regard to these, and to all other relevant matters raised in the written
representations, I conclude that the appeal should be dismissed.

Formal Decision

17. The appeal is disr;nissed.
Rory Cridland

INSPECTOR
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County Council

7 / 607'\0’, NE A5 : ‘
= f‘.‘.{’ ) N\ \% Ordnance Survey data © Crown copyright and database right 2021. QS
” N \ \\’7, 100030994 , Ordnance Survey data © Crown copyright and database
P N \' 1 \d’ right 2022. OS 100030994., Ordnange Survey data © Crown copyright
B V. \ and database right 2021
Northumberland Location Map

Contact: Alex Bell
Telephone: 01670 624133
Email: Alex.Bell@northumberland.gov.uk

Crown Copyright. Unauthorised

This map is reproduced from Ordnance Survey material with the permission of Ordnance Survey on behalf of the Controller of Her Majesty's Stationary Office

reproduction infringes Crown Copyright and may lead to prosecution or civil proceedings. License no. 100049048 (2010).
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Greenwood’s County Map
1828
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